Decision No. R00-44-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-377EG

in the matter of the application of public service company of colorado for commission authorization for new century energies, inc., to merge with northern states power company; for extension of the current regulatory plan which includes an earnings sharing mechanism; and for such other relief as may be appropriate or necessary.

interim order of
administrative law judge
ken f. kirkpatrick
granting in part and denying
in part motion to compel

Mailed Date:  January 12, 2000

I. statement

A. On January 3, 2000, the Colorado Energy Assistance Foundation and Catholic Charities (collectively “CEAF/CC”) filed their Motion to Compel.  By this motion CEAF/CC seek an order of the Commission compelling Public Service Company of Colorado (“Public Service”) to respond to CEAF/CC’s second data requests in this proceeding.  On January 10, 2000, Public Service filed its response in opposition to the Motion to Compel.  For the reasons set forth below the motion should be granted in part and denied in part.

B. In a preliminary order in this proceeding, Decision No. C99-1052, the Commission established a procedural schedule, including milestones for discovery, and established the scope of this proceeding.  the Commission’s ruling concerning discovery is important to the resolution of the Motion to Compel.  The Commission established a deadline of December 1, 1999 for serving written discovery relating to Public Service’s direct testimony and exhibits.  It established a deadline of January 12, 2000 for serving written discovery relating to answer testimony and exhibits.  And it established a deadline of January 31, 2000, for serving written discovery relating to cross-answer and rebuttal testimony, as well as to any other outstanding issues.  Thus the Commission has determined that in this proceeding there are four types of discovery.  Discovery concerning Public Service’s direct testimony and exhibits; discovery concerning answer testimony and exhibits; discovery concerning cross-answer and rebuttal testimony and exhibits; and discovery relating to other outstanding issues.  The deadline for serving discovery depends upon the type of discovery that it is.

C. Public Service has not responded to the second round of discovery of CEAF/CC.  Public Service contends it is discovery related to Public Service’s direct testimony and exhibits, it is served after the December 1, 1999 deadline, and therefore Public Service has no obligation to respond.

D. Thus in order to evaluate the Motion to Compel it is necessary to determine what type of discovery each individual discovery request comprises.  In addition, the standard discovery criteria, such as whether the discovery is reasonably calculated to lead to the discovery of admissible evidence, are also utilized.

E. Discovery request no. 1 seeks information concerning fees and charges which may be changed if the proposed merger is approved.  Public Service has not pointed to any of its direct testimony that encompasses the subject of this discovery request.  The Administrative Law Judge (“ALJ”) has reviewed the testimony and determined that some brief testimony of Public Service witness Jackson at pages 27 and 28 discusses continuing an electric rate freeze and earnings sharing.  However, no discussion of gas rates is included.  Therefore the ALJ concludes that overall the discovery does not relate to the direct testimony and exhibits of Public Service and therefore Public Service should respond.

F. Discovery request no. 2 queries whether Public Service would agree to sign a consent decree concerning certain conditions related to not increasing rates and charges.  This is not discovery but rather an attempt to unearth strategy or a legal position and therefore the Motion to Compel will be denied as to it.

G. Discovery request no. 3 is a similar request which does not seek to discover admissible evidence but rather seeks to uncover strategy or legal positions; is not really discovery.  Therefore the Motion to Compel is denied as to request no. 3.

H. Discovery request no. 4 asks whether certain regulatory conditions will be known by this Commission at the time it enters an order approving the proposed merger, if it does.  There does not appear to be any direct testimony from Public Service on this point, and the Motion to Compel should be granted as to discovery request no. 4.

I. Discovery request no. 5 states as follows:

Identify all fees and charges for rendering service to residential retail electric and gas customers in effect and listed in PSCo’s electric and gas tariffs on January 1, 1995, the first day of the year in which PSCo announced its intention to effect the PSCo/SPS merger that became the subject matter of Colorado PUC Docket No. 95A-531EG.

The subject matter of this discovery request does not appear to have been discussed by any Public Service witness.  Therefore the discovery is timely.  However, to provide the fees and charges would require Public Service to go back and resurrect tariffs and charges in effect in the past, thus producing a study for the benefit of CEAF/CC.  Public Service is not obligated to produce a report for the benefit of CEAF/CC.  However, Public Service should provide the copies of tariffs that it has which were in effect on January 1, 1995.
  

J. Discovery request no. 6 states as follows:

For each fee or charge identified in your answer to [discovery request no. 5] describe any changes (including deletions) in the description of the service for which the fee or charge is made, and in the level of the fee or charge, as of today.

K. To respond to this discovery request would require Public Service to do a study of existing tariffs compared with tariffs that were in effect on January 1, 1995.  CEAF/CC is equally capable of performing such a comparison.  Public Service is not obligated to prepare such a study for CEAF/CC’s use.  Therefore the Motion to Compel is denied as to discovery request no. 7.

L. Discovery request no. 8 seeks information concerning fees and charges related to customer deposits, bad debts, bad checks, customer disconnections, and collection of bad debts.  The discovery request seeks information as to whether charges are contained within or outside of tariffs, how the charges are determined, and the level of the charge.  It does not appear to be a subject discussed in Public Service’s direct testimony.  Therefore the discovery is timely.  Public Service should respond, although it is not required to perform a comparison for tariffed charges which appears to be requested in discovery request no. 8(d).  Public Service should respond to 8(d) for any non-tariffed charges.

M. Discovery request no. 9 seeks Public Service’s knowledge of numbers of customers receiving payments from a variety of sources.  It does not appear to be a topic addressed by Public Service witnesses.  Public Service should respond.

N. Discovery request no. 10 seeks the documents that support the response to no. 9.  The request is sufficiently defined in scope and Public Service should respond to discovery request no. 10.

O. Discovery requests nos. 11 and 12 appear to have their genesis in answer testimony of CEAF/CC’s witness Colton.  It is follow-up discovery that builds on discovery served by Public Service concerning the testimony.  Public Service suggests that this is somehow inappropriate, see Response at § 7, but cites no authority.  The ALJ finds it appropriate in the circumstances of this proceeding.  Therefore Public Service should respond.

P. Discovery request no. 13 states as follows:

State the number of full time equivalent (FTE) positions that today are considered to be employed in the functional area or department of “Customer Service” within the terminology and context of DAB-4:

a.
By NCE as a whole.

b.
By or for the benefit of PSCo with respect to Colorado-jurisdictional operations.

Q. Discovery request no. 14 states as follows:

State how many of the FTEs identified in your answers to [discovery requests 13(a) and (b)] are PSCo employees and how many are NCS employees.  

R. Discovery request no. 15 states as follows:

State the number of FTEs identified in your answer to [discovery requests 13(a) and (b)] that will be cut to achieve the PSCo Colorado- jurisdictional customer service labor savings for electric and gas of $15,709,176 (DAB-11, page 1) and $13,056,812 (DAB-11, page 7), respectively.  Explain how your answer takes account or state that it does not take account, of the assumed blended unloaded, or benefit-loaded salary averages assumed by Mr. Flaherty in his direct testimony (page 38).

S. Discovery request 16 states as follows:

State how many FTEs of the total in Customer Service and Marketing in your answer to confidential OCC 1-40-A1 are PSCo Colorado – jurisdictional electric and gas and the time frame over which these FTEs will be eliminated.

T. All of these discovery requests nos. 13 through 16 request information that is discussed by Public Service witnesses Flaherty (pages 23, 36, and 37), Jackson (pages 30 to 31), and Blair (DAB-4 and DAB-11).  Thus the deadline for filing this type of discovery was December 1, 1999 and it is untimely.  Therefore Public Service has no responsibility or obligation to respond to discovery requests nos. 13 through 16.

U. Discovery requests 17, 18, 19, and 20 ask questions concerning general corporate structure; staffing; location of employees; allocation of employees; and other similar questions.  These matters were discussed in Public Service direct testimony and exhibits.  For example, these matters were discussed by Public Service witness Jackson at pages 3 and 35.  Thus the subject matter of the discovery is related to the direct testimony and exhibits of Public Service, was due to be served December 1, 1999, and is untimely.  Therefore Public Service has no obligation to respond to discovery requests nos. 17, 18, 19, and 20.

V. For the reasons set forth above, the Motion to Compel should be granted in part and denied in part.

II. order

W. It Is Ordered That:

1. The Motion to Compel filed January 3, 2000 by the Colorado Energy Assistance Foundation and Catholic Charities is granted in part.  Public Service Company of Colorado shall respond within seven days of the effective date of this Order to certain of the discovery contained in the second set of data requests served on it by the Colorado Energy Assistance Foundation and Catholic Charities on December 20, 1999.  Specifically, Public Service shall respond to data requests nos. 1, 4, 5, 8, 9, 10, 11, and 12 within seven days of the effective date of this Order.  The discovery response to discovery request no. 5 shall be satisfied by Public Service Company of Colorado providing copies of tariffs in its possession in effect during the time period in question.  For discovery request no. 8(d), Public Service Company of Colorado need respond only for any non-tariffed charges.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Of course, Public Service may avail itself of Rule 31(c) of the Colorado Rules of Civil Procedure which were adopted by this Commission for discovery which gives Public Service the option to respond by producing business records for inspection.
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