Decision No. R00-43-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-588T

charles p. mcchesney,


complainant,

v.

u s west communications, inc.,


respondent.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
DENYING REQUEST TO
HOLD CASE IN ABEYANCE

Mailed Date:  January 12, 2000

I. STATEMENT

A. The captioned proceeding was commenced on December 1, 1999, when Complainant, Charles P. McChesney (“McChesney”), filed a formal complaint with the Colorado Public Utilities Commission (“Commission”) against Respondent, U S WEST Communications, Inc. (“USWC”).  On December 6, 1999, the Commission issued its Order to Satisfy or Answer directed to USWC.  On that same day the Commission issued an Order setting this matter for hearing on February 15, 2000.

B. On December 16, 1999, USWC filed its Answer.  The USWC Answer contains a request to hold this case in abeyance until August 31, 2000.  As grounds for its request, USWC states that a winter construction moratorium imposed by the builder of the housing development in which Complainant has requested service and/or an ordinance prohibiting construction within the development during the winter will preclude it from implementing the requested service requested until July 14, 2000 at the earliest.  USWC contends that holding this case in abeyance until the end of August will give it time to complete work necessary to provide the service requested by McChesney.

C. Rule 61 of the Commission’s Rules of Practice and Procedure provides that an Answer to a formal complaint “...shall admit or deny with particularity each allegation of the complaint, and shall separately state and number each affirmative defense.”  See, 4 Code of Colorado Regulations 723-1-61(d)(1).  Although Rule 61 provides that a motion to dismiss the complaint may be included within the Answer, it makes no provision for including any other form of relief.  Therefore, USWC’s abeyance request should be made by separate pleading so as to ensure that Complainant is fully advised of the nature of the relief requested as well as his opportunity to respond to the same. 

D. In addition, the USWC abeyance request was presented by way of affirmative defense.  Neither the pleadings nor any stipulation or affidavit submitted in this matter establish the accuracy of the facts recited by USWC in support of its request. Rule 22(b) of the Commission’s Rules of Practice and Procedure precludes the Complainant from submitting a response to USWC’s Answer.  Therefore, it is not possible to know, at this stage of the proceeding at least, whether the Complainant disputes the grounds advanced by USWC in support of its abeyance request.

E. Finally, USWC’s request to defer action in this proceeding for a period of over six months is contrary to the Commission’s general policy favoring expeditious resolution of formal complaints lodged against public utilities.

F. In light of the above, the request of USWC to hold this proceeding in abeyance will be denied.

II. ORDER

G. It Is Ordered That:

1. The request of Respondent, U S WEST Communications, Inc., to hold the captioned proceeding in abeyance until August 31, 2000, is denied.

2. This Order shall be effective immediately. 

THE PUBLIC UTILITIES COMMISSION
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____________________

Bruce N. Smith

Director
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