Decision No. R00-28

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-564CP

public utilities commission of the state of colorado,


complainant,

v.

abc carriers, inc., d/b/a denver express shuttle, Inc.,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  January 7, 2000

Appearances:

Gregory Sopkin, Assistant Attorney General, on behalf of the staff of the Commission; and

No appearance by, or on behalf of, ABC Carriers, Inc.

I. statement of the case

A. By civil penalty assessment issued November 25, 1998, staff of the Commission asserts that ABC Carriers, Inc., operated either without a certificate or a permit on November 6, 1998 in violation of state law.  Originally scheduled for hearing on February 11, 1999, the matter was continued at the request of the parties to November 15, 1999, and then to December 21, 1999.

B. Pursuant to provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

C. Based upon all the evidence of record, the following is found as fact:

1. At the outset of the hearing Staff presented the testimony of Floyd Irby, head of this agency’s enforcement section, who noted that a few weeks prior to December 21, 1999, he had personally spoken with Ed Sifferlin, president of respondent, who assured Mr. Irby that he was aware of the hearing and planned to attend and present evidence.  Accordingly, staff of the Commission was surprised on December 21, 1999 when there was no appearance by, or on behalf of, the respondent.

2. Staff witness Gary Gramlick, a member of this agency’s transportation rate section, established that on November 6, 1998 he went from the offices of this Commission to the Adam's Mark hotel in downtown Denver around the noon hour, boarding an ABC Carrier, Inc.’s shuttle from downtown to Denver International Airport (“DIA”) at 12:30 p.m.  At the time Mr. Gramlick boarded the vehicle there was still one passenger from the inbound trip from DIA that had to be dropped off, after which three additional passengers were picked up for a total of four riders from downtown to DIA.  As noted by Mr. Gramlick’s testimony, there is no question but that this particular vehicle was operating solely between DIA and downtown Denver, and was not traveling to other points as part of a larger route.  On arrival at Level 5 at DIA on November 6, 1998, Mr. Gramlick paid the driver $15 and received a receipt (see Exhibit No. 2).

3. At the time of the transportation ABC Carriers, Inc., held Certificate No. 54698 (subsequently revoked) which provided for both scheduled and call-and-demand service between DIA and points within Summit County.  As noted earlier, this transportation was rendered by a vehicle operating exclusively between DIA and points in downtown Denver, not to and from points in the County of Summit.

III. discussion

D. Despite actual and written notice, respondent in this matter elected not to appear.  Accordingly, this office is left with no alternative but to find the respondent in violation of § 40-10-104(1), C.R.S., on November 6, 1998 and assess the penalty of $400.

IV. order

E. The Commission Orders That:

1. ABC Carriers, Inc., shall pay sum of $400 within ten days of the effective date of this order.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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