Decision No. C00-1485

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-698CP-Transfer-ETA

the application of Phyllis J. Johnson, DOING BUSINESS AS Lady Bug Tours, FOR EMERGENCY TEMPORARY APPROVAL TO ALLOW The Mountain Guides, Inc., DOING BUSINESS AS Scenic Mountain Tours, TO ASSUME OPERATIONAL CONTROL OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 46968.

COMMISSION ORDER GRANTING
EMERGENCY TEMPORARY APPROVAL

Mailed Date:  December 28, 2000

Adopted Date:  December 28, 2000

I. BY THE COMMISSION:

Statement, Findings and Conclusions

1. On December 22, 2000, Phyllis J. Johnson, doing business as Lady Bug Tours ("Applicant"), filed an application for emergency temporary approval to allow The Mountain Guides, Inc. (“Transferee”), doing business as Scenic Mountain Tours, to assume operational control of Certificate of Public Convenience and Necessity ("CPCN") PUC No. 46968 pending Commission consideration of the related application to permanently transfer the certificate.

2. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a certificate transfer "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."  Section 40-6-120(4), C.R.S., further states: "If the Commission is of the opinion that an emergency exists, it may issue emergency temporary authority or approval at once by making specific reference in its order to the circumstances constituting the emergency, in which case no notice need be given, but any such emergency authority or approval shall expire no later than thirty days after it was issued."

3. Consideration of recent history involving CPCN 46968 is necessary in order to assess the context of the instant application.  In Docket No. 00A-257CP-Extension, the Commission granted the Applicant’s application to extend CPCN 46968S.  Among other things, the extension of CPCN 46968S removed a restriction allowing only seasonal service.  See Decision Nos. C00-708 and C00-708-E.  In order to reflect the change in the nature of the certificate from a seasonal authority to a non-seasonal authority, Commission Staff administratively removed the “S” suffix of CPCN 46968S, thus rendering it as CPCN 46968.

Later, in Docket No. 00A-419CP-Transfer-TA, the Applicant filed an application for temporary approval to allow the Transferee to assume operational control of CPCN 46968S.  The application failed to note the new designation of the certificate, CPCN 46968.  Commission Staff noticed the application “as is”, showing the old CPCN designation 46968S.   The Applicant, Commission Staff, and the intervenors all failed to discover the error on the application.  Consequently, the Commission granted the application, as pertaining to CPCN 46968S, on August 16, 2000.  See Decision No. C00-910.

The permanent authority application was set for hearing before an administrative law judge (“ALJ”) on December 22, 2000. Docket No. 00A-419CP-Transfer.  At that hearing, and because of the discrepancy between the two certificate designations, an intervenor in the matter raised the question of proper notice.  The ALJ ordered that the matter be re-noticed on 15 days’ notice to reflect the proper certificate number.  See Decision No. R00-1469-I.

The foregoing account sets the stage for the instant emergency temporary authority application.  The emergency temporary authority application states:

Because the Transferor is currently unable to perform operations and because the Transferee is unsure of whether it would be required to cease operating the certificate, under which the Transferee’s next tour is scheduled for January 4, 2001 . . . the transferor and transferee have filed the present emergency temporary authority [application] . . . Failure by the Commission to grant emergency temporary authority would substantially interfere with service to the public under the certificate, as to which tours are currently booked, and which tours would otherwise have to be canceled and customers turned away.  The Transferor, in reliance on the Commission’s grant of temporary authority [in Docket No. 00A-419CP-Transfer-TA], has made plans for an extended absence from Colorado.

4. In light of the circumstances giving rise to this matter, the Commission finds that an emergency exists.  A failure to grant emergency approval of an assumption of operational control could result in injury to CPCN 46968 and ultimately affect service to the public.

5. The Transferee has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

6. This application for emergency temporary approval is in the public interest.

7. The Applicant and Transferee are advised that the grant of emergency temporary approval of an assumption of operational control creates no presumption that either temporary approval of an assumption of operational control or permanent approval of the transfer will be granted.

II. ORDER

A. The Commission Orders That:

8. The application for emergency temporary approval of an assumption of operational control filed by Phyllis J. Johnson, doing business as Lady Bug Tours, is granted.

9. The Mountain Guides, Inc. doing business as Scenic Mountain Tours, is granted emergency temporary approval to conduct operations under Certificate of Public Convenience and Necessity PUC No. 46968 for a period of 30 days commencing from the Mailed Date of this Order.

10. The Mountain Guides, Inc. doing business as Scenic Mountain Tours, shall operate in accordance with all applicable Commission rules and regulations.
11. The Mountain Guides, Inc. doing business as Scenic Mountain Tours, shall not assume operational control until it has (a) filed an adoption notice, adopting the tariff of Phyllis J. Johnson, doing business as Lady Bug Tours; (b) caused to be filed certificates of insurance as required by Commission rules; (c) paid the annual vehicle identification fees; and (d) received notice in writing from the Commission that it is in compliance and may begin service.

12. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

13. This Order is effective on its Mailed Date.

ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING December 28, 2000.
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