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DOCKET NO. 95F-446W

DURANGO WEST METROPOLITAN DISTRICT NO. 1,
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LAKE DURANGO WATER COMPANY, INC.,
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DOCKET NO. 97S-182W

RE: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY LAKE DURANGO WATER COMPANY, INC. WITH ADVICE LETTER NO. 2-WATER.

DOCKET NO. 97A-273W

IN THE MATTER OF THE APPLICATION OF LAKE DURANGO WATER COMPANY, INC., TO OBTAIN A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE DOMESTIC WATER SERVICE IN AN AREA WEST OF THE CITY OF DURANGO, LA PLATA COUNTY, COLORADO.

DECISION ON APPLICATIONS FOR REHEARING, REARGUMENT, OR RECONSIDERATION

Mailed Date:  December 26, 2000

Adopted Date:  December 13, 2000

BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the applications for rehearing, reargument, or reconsideration (“application for RRR”) filed by Durango West Metropolitan District No. 1 (“District”) and by Lake Durango Water Company, Inc. (“Lake Durango”).  On November 14, 2000, the Commission issued Decision No. C00-1265 denying the exceptions to Recommended Decision No. R00-78 by Lake Durango and denying in part the exceptions by the District.   Both parties timely filed their applications for RRR on December 4, 2000.  On December 8, 2000, Lake Durango also filed a motion to amend its March 6, 2000, motion for oral argument.  

2. This case arises from three related matters:  1) Docket No. 95F-446W where the Commission determined that Lake Durango was a public utility subject to the jurisdiction of the Commission (“the Jurisdictional Proceeding”); 2) Docket No. 97S-182W where the Commission established the proper rates for Lake Durango (“the Rate Proceeding”); and 3) Docket No. 97A-273W where Lake Durango applied for a certificate of Public Convenience and Necessity (“CPCN”) (“the CPCN Proceeding“).  At the conclusion of the last proceeding, the District moved for attorneys’ fees and costs for all proceedings.   The request was granted, in large part, by an Administrative Law Judge (“ALJ”).  Both parties filed exceptions to the ALJ’s Recommended Decision No. R00-78. 

3. The Commission denied the exceptions of Lake Durango while granting, in part, the exceptions of the District.  The Commission granted the District’s motion for fees and costs for its efforts in the Jurisdictional Proceeding, the Rate Proceeding, and the proceedings to obtain its fees and costs (“Fees Proceeding”).  The District’s request for fees and costs for the CPCN Proceeding was denied.  All fees and costs for the Jurisdictional and Rate Proceedings were reduced by 10 percent for vagueness, overlap, possible redundancy, or questionable expenses.  Finally, all fees and costs were further reduced by 25 percent. 

4. In its application for RRR, Lake Durango repeats the arguments against the grant of any fees that it made in its exceptions filings, emphasizing the issue of alleged ex parte communications in the Rate Proceeding.  The District argues in its application for RRR that neither the grant of fees and costs for the Jurisdictional and Rate Proceedings nor the grant for the Fees Proceeding should have been reduced by 25 percent.  Finally, Lake Durango files a motion to amend its motion for oral argument, but provides no relevant legal arguments; rather, Lake Durango makes the motion another opportunity to make further arguments regarding the alleged ex parte communications.  

5. Being duly advised, the Commission will deny Lake Durango’s application for RRR and will waive response time and deny its motion to amend its motion for oral argument.  We will deny in part the District’s application for RRR.  

B. Lake Durango’s Application for RRR

6. Lake Durango offers no new arguments as to why the District should not receive fees and costs.  While repeating the same arguments, Lake Durango focuses on the alleged ex parte communications occurring before the Rate Proceeding.  Lake Durango continues to argue for its motion to vacate the Rate Proceeding decision.  On this issue, especially, Lake Durango misses or ignores some very basic factual and legal points.  

7. This proceeding is about fees.  It is about time, energy, and costs expended by the District in the Jurisdictional, Rate, and Fees Proceedings, and whether the district met the standards required to obtain fees.  See Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544, 547 (1978).  It is not the appropriate time to attack the merits of a three-year old final decision.    

8. Lake Durango still argues that it did not attack the merits of the Rates Decision earlier because it did not know of the alleged communications.   However, reviewing Lake Durango’s arguments leads inexorably to the conclusion that knowledge of the communications is irrelevant.  Lake Durango has always said that the harm arising from the Rate Proceeding was “confiscatory” rates and the “comparables” method of setting rates.  But if the rates are truly confiscatory as alleged, they were confiscatory at the time of the decision and ripe for appeal regardless of any alleged communications.  If the rate-setting method, the comparables method, was improper as alleged, it was improper at the time of the decision and ripe for appeal regardless of any alleged communications.   Lake Durango had a full and fair opportunity and notice to appeal the rates and the method two years ago, and chose not to do so.  A collateral attack now, in this proceeding, is improper. 

9. Through the collateral attack here, Lake Durango seeks a remedy for alleged improper communications.  The remedy sought by Lake Durango is new rates.   But Lake Durango has itself to blame for the establishment and continued use of the rates.  When the Rate Proceeding was held, the ALJ reviewed Lake Durango’s financial records.  He wanted to establish rates by the typical rate-of-return method generally used with regulated water utilities.   The method was unavailable because of the woeful inadequacy of Lake Durango’s records.  The ALJ made it clear that he had no choice but to accept the comparables approach.   The ALJ made it just as clear in his decision that Lake Durango could file a new rate proceeding as soon as it had established clear financial records. There is no indication in the ALJ’s decision that Lake Durango proposed an alternative method at the hearing, and it has proposed no alternative method since.  Lake Durango has had the power for over two years to correct what it sees as wrong, but has taken no steps to obtain new rates.      

10. As noted above, Lake Durango’s application for RRR presents us with no new arguments, and nothing that would give us reason to change our decision.  But for the above discussion, we will not address the arguments, but, rather, rely upon Decision No. C00-1265 on the exceptions and motions of the parties.   The application for RRR by Lake Durango will be denied.  

C. The District’s Application for RRR

11. The Commission’s grant of fees and costs to the District included a 25 percent reduction from the amounts requested by the District.  The reduction reflected the percentage by which the District represented its own interests in the proceedings.  That is, of all the households served by Lake Durango, 25 percent were served through the District.  The District argues that the Commission improperly used “threshold  requirements” to quantify the fees and costs to be awarded.  

12. The “threshold requirements” noted by the District are that the applicant for fees and costs has represented the general consumer interest and materially assisted the Commission.  See Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544, 548 (1978).  The reasonableness of the fees and costs is a third factor the Commission must consider before assessing fees and costs.  Id.  The District argues that the first two factors, general consumer interest and materially assisting the Commission, are all-or-nothing categories, and to treat them otherwise “opens the door to litigation of highly extrinsic facts....”  Either a party has represented the general consumer interest or he has not; either a party has materially assisted the Commission or he has not. 

13. We do not see the lines surrounding each factor as distinctly as does the District. Representing the general consumer interest and materially helping the Commission are broad issues which must be reviewed anew in each case.  Reasonableness, too, is not a clear-cut yes or no proposition.  All the factors must be considered case-by-case in light of all attendant circumstances.   And, there is no rule requiring the Commission to march in the lock-step fashion advocated by the District.  In reviewing all attendant circumstances in this case, the Commission determines that it is reasonable to reduce the District’s request by 25 percent.  

14. The District also contends that reducing the award also “unfairly penalizes the district for having pursued fees and costs in a representative capacity.”  Such a penalty will discourage representation by organizations with the resources to tackle large cases.  We disagree.  

15. The District was not “penalized.”  “Penalize” infers a sanction for having done something improper.  The Commission took no such action.  Adjustments were made after the Commission’s review of all factors.  In fact, it was largely because the District pursued the matters in a representative capacity that it received an award.  Had the District pursued only its own interests rather than the general consumer interest, it might not have met the conditions precedent for an award of fees and costs.  

16. The District’s arguments relative to the 25 percent reduction of the Fees Proceeding request raise additional points.  It argues, persuasively, that there are considerations relative to an award of fees for pursuing fees that are different from the original proceedings.  For example, the District argues that 100 percent of “its efforts in the Fees Proceeding were directed to pursuing fees and costs....”  Further, the District points out that reducing the fees and costs for the Fees Proceeding only encourages an opposing party to delay and drag out the proceedings.  We agree.  

17. The fees and costs request by the District for the Fees Proceeding, including the exceptions process, will not be reduced by 25 percent.  Thus, the final award to the District for all proceedings starts with an original grant of $245,621.84.  To this total we will add back in the 25 percent reduction ($30,839.61) made to the Fees Proceeding request, for a total award of $276,461.45. 

II. ORDER

A. The Commission Orders That:

18. The application for rehearing, reargument, or reconsideration filed by Lake Durango Water Company, Inc., is denied.  

19. The application for rehearing, reargument, or reconsideration filed by Durango West Metropolitan District No. 1 is granted in part, consistent with the above discussion. Durango West Metropolitan District No. 1 is awarded attorneys’ fees and costs in the amount of $276,461.45 against Lake Durango Water Company, Inc., as discussed above.

20. The Commission waives response time to Lake Durango Water Company, Inc.’s motion to modify its motion for oral argument, and the motion is denied.  

21. Lake Durango Water Company, Inc., shall comply with this Order within 60 days following the effective date of the Order.  

22. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision. 
23. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 13, 2000.
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