Decision No. C00-1322

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-331CP

IN THE MATTER OF THE APPLICATION OF RUSSOM GHEBREAB TESFAMICAEL DOING BUSINESS AS TOUR COLORADO FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

DECISION DENYING APPLICANT’S EXCEPTIONS

Mailed Date:  November 24, 2000

Adopted Date:  November 1, 2000

I.  BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of exceptions to Decision No. R00-1061 (“Recommended Decision”) filed on October 10, 2000 by Russom Ghebreab Tesfamicael, doing business as Tour Colorado (“Tour Colorado” or “Applicant”).  In the Recommended Decision, the Administrative Law Judge (“ALJ”) ordered that Tour Colorado’s application be dismissed for failure to present a prima facie case.  The ALJ determined that Tour Colorado failed to demonstrate a public need for its proposed service or that the service of existing certified carriers within the proposed service area was substantially inadequate.

2. Now being duly advised in the premises, the Commission will deny Tour Colorado’s exceptions to the Recommended Decision.

B. Discussion

1. This matter concerns an application by Tour Colorado filed on June 8, 2000 seeking a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire to provide passenger transportation in call-and-demand limousine, charter, and sightseeing service.  The application anticipated providing service between Denver, Colorado and all points in Boulder, Estes Park, Rocky Mountain National Park, Colorado Springs, Royal Gorge, Glenwood Springs, Aspen, Steamboat Springs, Silverthorne, Breckenridge, and Vail, Colorado.  

2. Timely interventions of right were filed by several entities including Denver Shuttle, LLC, Alpine Taxi/Limo, Inc., and Timberline Express.  According to the Recommended Decision, the application was filed on the basis that additional transportation services were needed within the proposed service area.  A hearing was held on the matter on September 12, 2000. 

3. According to the Recommended Decision, Tour Colorado indicated it was encouraged to file the application by various individuals who expressed their belief that there was a need for the proposed service.  However, in the Recommended Decision the ALJ indicates that no public witnesses appeared at the hearing to testify in support of the application.  Further, no documentation was placed into evidence that demonstrated that existing service was inadequate, or that there was a public need for the proposed service.  Rather, Applicant indicated that the authority was requested to allow Tour Colorado to compete for available transportation business in the proposed service area.  

4. In the Recommended Decision, the ALJ indicates that the governing legal standard for Tour Colorado’s application is the doctrine of regulated monopoly.
  Under that doctrine, an applicant for common carrier passenger authority has the burden of proving by reliable and competent evidence that there is a public need for its proposed service, and the service of existing common carriers within the proposed service area is “substantially inadequate.”
  

5. The Recommended Decision further indicates that after a hearing on the matter, the ALJ found that based on the evidence of record, Tour Colorado failed to sustain its burden of proof under the above-articulated legal standard.  The ALJ also states that because no competent or reliable evidence was presented at the hearing establishing either a need for the proposed service or the substantial inadequacy of existing service, Tour Colorado failed to present a prima facie case.  Therefore, the ALJ granted Intervenors’ motion to dismiss the application.

6. We concur with the ALJ that the applicable standard controlling in this case is the doctrine of regulated monopoly.  We further concur that, as such, Tour Colorado was required to demonstrate a public need for the proposed service, as well as demonstrating that current service within the proposed service area was substantially inadequate.  Finally, we also agree with the Recommended Decision that Tour Colorado failed to sustain its burden of proof in this matter.  Tour Colorado filed its exceptions to the ALJ’s Recommended Decision on October 10, 2000.  However, the exceptions did not offer any substantive legal argument for the Commission to consider.  Therefore, based on the above discussion, the Commission will deny Tour Colorado’s exceptions and uphold the ALJ’s Recommended Decision in its entirety.

C. Conclusion

The Commission will deny Tour Colorado’s exceptions and uphold the Recommended Decision.

order

D. The Commission Orders That:

1. The exceptions to the Recommended Decision (Decision No. R00-1061) filed by Tour Colorado are hereby denied.

2. The Commission upholds the Recommended Decision in its entirety.

3. This Decision is effective on its Mailed Date.

E. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
 
November 1, 2000.
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� Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).


� Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).
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