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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R00-78 and related motions.  The Administrative Law Judge (“ALJ”) issued Decision No. R00-78 on January 25, 2000, granting attorneys’ fees and costs to Durango West Metropolitan District No. 1 (“District”).  The District and Lake Durango Water Company, Inc. (“Lake Durango”), timely filed exceptions.  Both responded to the other’s exceptions.  Lake Durango also filed a petition for a declaratory order, a motion to set aside Decision No. R97-969 entered in Docket No. 97S-182W, a motion for leave to respond to new matters with a tendered response, and a motion for oral argument.
  The District responded to the four additional filings. 

2. In September 2000, the District filed a motion for an expedited ruling; Lake Durango responded but did not object.  The Commission granted the motion but found that more information was required to adjudicate the dispute.  Through Decision No. C00-1144, the Commission gave the District until October 13, 2000, to provide “information regarding fees and costs incurred since May 31, 2000 [sic],
 in the prosecution and defense of this case.”  Lake Durango was given until October 20, 2000, to respond to the “reasonableness of the amount of the time and costs filed by the District.”  The District timely filed the requested information (“Supplemental Information”).  

3. Lake Durango objected to the Supplemental Information on numerous grounds.  Lake Durango first argued that the order requesting supplemental information was illegal in limiting the bases for an objection, not holding a hearing, and “because the proceeding itself is time-barred and unjust, unreasonable, inequitable, unlawful, and unconstitutional.”  Second, Lake Durango argued that the supplemental information went beyond the scope of the order requesting it, and that: 

a)
the fees sought are unreasonable and excessive in terms of the amount of hours billed, the activities for which billings were recorded, the scope of the representation, the inclusion of fees for matters in which [the District] was not the prevailing party... and billings relating to extensive work on a proposed decision not authorized by the rules.

4. Lake Durango’s objections to the Supplemental Information will be reviewed and considered in any determination of the amount of fees to be granted for the May 31, 1999 to present time period.  

5. The exceptions and motions of Lake Durango will be denied and the exceptions of the District will be granted, in part, and denied, in part.  

II. FACTS

B. This matter is before the Commission on the District’s request for attorneys’ fees and costs arising out of three related proceedings involving Lake Durango and the District:  1) Docket No. 95F-446W where the Commission determined that Lake Durango was a public utility subject to the jurisdiction of the Commission (“the Jurisdictional Proceeding”); 2) Docket No. 97S-182W where the Commission established the proper rates for Lake Durango (“the Rate Proceeding”); and 3) Docket No. 97A-273W where Lake Durango applied for a certificate of Public Convenience and Necessity (“CPCN”) (“the CPCN Proceeding“).

C. The District is a special district organized and operating under Colorado statutes to provide water and sewer utility service and road maintenance for users within the District.  Lake Durango provided water to approximately 736 households, including 181 through the District.  In August 1995, Lake Durango threatened to stop serving the District.  In response, the District filed a complaint with the Commission, giving rise to the Jurisdictional Proceeding.  During the hearing, the District called 13 witnesses, including experts.  Lake Durango presented one lay witness.

D. Relying on testimony provided by the District, the ALJ ruled that Lake Durango was a public utility subject to the Commission’s jurisdiction.  The minimal testimony of Lake Durango added little to the decision.   The parties entered into a settlement agreement whereby Lake Durango would not appeal the decision and would file tariffs on or before December 31, 1996, while the District would not seek attorneys’ fees for the proceeding.  The unappealed ruling of the ALJ, Decision No. R96-631, became the order of the Commission by operation of law. 

E. Lake Durango failed timely to file tariffs and moved for an extension of time beyond the agreed upon December 31, 1996, date.  In response to the delay, the District’s counsel wrote a letter stating that the “delay accentuates continuing uncertainty, which is not fair to [the District] and other customers.”  The letter concluded by putting Lake Durango “on notice that we regard the filing by the Company of the aforesaid Motion as a breach of the agreement between the District and the Company....”  Exhibit 3, page 1.  

F. In response, Lake Durango’s counsel sent a letter to the District saying that Lake Durango: 

has recently made the decision to file an application with La Plata County to become a special water district, which would not be under the jurisdiction of the Public Utilities Commission.  Accordingly, [my client] has instructed me not to pursue filing new rates or tariffs.  Exhibit 3, page 3 (emphasis in original).

G. Lake Durango finally filed the tariffs in April 1997.  The tariffed rates in some cases, were 300 to 400 percent higher than rates prior to the Jurisdictional Proceeding.  The tariff filing initiated the Rate Proceeding before an ALJ in the summer of 1997.  Because of a lack of reliable financial records from Lake Durango, the ALJ relied almost entirely upon the testimony and expertise of the District’s witnesses.   The decision ordered Lake Durango to file complying tariffs by December 11, 1997.  Decision No. C97-1302; see also Decision No. C97-1393.  The ALJ’s decision specifically invited Lake Durango to file new tariffs after it had established reliable financial records.

H. Lake Durango applied for a CPCN in June 1997.  The ALJ dismissed that matter upon the January, 1998 motion of Lake Durango, after the District’s intervention.  See Decision Nos. R98-165, C98-425, and C98-573.  However, for reasons not relevant here, the last order by the Commission in the matter was not entered until June 1998.  Shortly thereafter, the District filed its motion for fees and costs in the three related cases and Lake Durango timely objected. 

I. Lake Durango argued that the request was so late as to be barred as a matter of law: it violated the State Administrative Procedures Act (“APA”), § 24-4-101, et seq., C.R.S., and Colorado Constitution, Art. II, § 11, prohibiting retrospective legislation.  After considering the objections and the District’s responses, the Commission denied the objections.  The Commission reasoned that the matter was not time barred by the APA or barred by the Colorado Constitution.  The authority of the Commission to impose fees and costs arises from the Colorado Constitution, not the APA, and an imposition of fees was not retrospective in nature. The Commission referred the matter to an ALJ for hearing on the motion for fees and costs.  Decision No. C99-51.

J. The ALJ held the hearing on March 21, 1999, July 7, 1999, and August 31, 1999.  The District presented numerous fact and expert witnesses regarding hours expended, hourly rates, costs, and reasonableness of rates, hours, and costs relative to the jurisdictional, rate, and CPCN proceedings.  Lake Durango did not challenge the reasonableness of the District’s attorneys’ rates, but did challenge hours expended and costs.  On January 25, 2000, the ALJ issued his decision granting fees and costs to the District for all three proceedings.  

K. Based upon credible expert testimony and Lake Durango’s failure to challenge the matter, the ALJ found the hourly rates of the District’s attorneys to be reasonable.  Based upon voluminous support in the record, the ALJ further found that for all three proceedings: the District adequately documented its fee requests; the amount of time expended by the District’s attorneys was reasonable; and the costs of the District were reasonable and appropriate.   He granted the District $312,261.57 in attorney’s fees and costs.  See Exhibit 29.  He reduced that amount by 10 percent to $281,035.41 to account for any “vagueness, overlap, possible redundancy, or questionable expense....”   

L. The award was made as a single sum, but a review of the record shows that the District’s request was more specific.  It included an $18,104.83 attorneys’ fee request for the CPCN hearing, $41,020.18 for the Rate Proceeding, and $55,156.48 for the Jurisdictional Proceeding.  The record does not contain a separation of costs by proceeding.   However, the record shows that the utility experts, Messrs. Corrsmit and Harris, billed the District for work in the Rate and Jurisdictional Proceedings.  It does not appear from the record that the District incurred expert costs for the CPCN Proceeding. 

M. The ALJ did not award fees and costs for the last two days of the fees hearing,  July 7, 1999 and August 31, 1999.  He explicitly denied any award for the District’s defense against Lake Durango’s case on August 31, 1999 and the afternoon of July 7, 1999.  He inadvertently failed in his Recommended Decision to include attorney preparation time and hearing time for the District’s case-in-chief on July 7, 1999.  The record shows that the ALJ awarded the amount requested by the District for fees and costs through May 6, 1999, $312,261.57.  Exhibit 29.

N. The ALJ’s decision also does not consider amounts for the hearing position statements or for the exceptions process.  Upon an order from the Commission, the District submitted affidavits and time sheets documenting those expenses.  See Decision No. C00-1144.  The District’s Supplemental Information Regarding Attorneys’ Fees and Costs includes a brief explanation of the expenses, an affidavit from the District’s counsel, Ronald L. Wilcox, and billing logs from Mr. Wilcox’s firm for work done in this matter from June 1, 1999, through the exceptions process.  Mr. Wilcox’s affidavit avers that he is personally familiar with the billing records, that they accurately reflect the fees and costs incurred, and that he personally reviewed the entries to assure that all entries related to the Fee Proceeding and none reflected duplicative work.  The billing logs specify the hours worked by each individual involved, the nature of the work, and the amounts charged.  The total request is for 315.1 hours work for $59,807, and itemized costs of $2,949.71.  

O. The ALJ did not pierce the corporate veil to impose liability on the Lake Durango owner as requested by the District.  Both parties filed exceptions.  Lake Durango, generally, objects to the granting of any fees.  It renews arguments made earlier that a grant of fees would be retrospective legislation as well as an unconstitutional taking, is time barred, violates principles of res judicata, a settlement agreement between the parties, and is simply unfair.  

P. The District argues that the veil should have been pierced to impose liability on Lake Durango’s owner, and that it should have received fees for the entire proceeding, not just its case-in-chief.  Except for the Supplemental Information from the District, neither party questions the hourly rates of any attorney, the hours expended by attorneys, or any amounts expended for other costs.  Accordingly, except for the Supplemental Information, we will review only the nature of the amounts granted.

Q. Also before the Commission are three Lake Durango motions:  a petition for a declaratory order; a motion to set aside Decision No. R97-969 entered in Docket No. 97S-182W; and a motion for leave to respond to new matters with a tendered response.  The declaratory order requested was for a determination that any fees awarded must be recovered from water revenues.  Additional directions regarding the account any award must come from and the amount of time allowed for paying the award were also requested.  The District argued that such a determination was premature; whether such fees come from water revenues should be considered in a rate case. 

R. The motion to set aside Decision No. R97-969 entered in Docket No. 97S-182W is an attack on the rate case decision.  Lake Durango argues that it has learned of “pervasive ex parte” communications during the pendency of that case.  Lake Durango’s  motion makes only conclusory claims with little specificity.  The District responds saying that the only two incidents of alleged ex parte communications fall within the confines of  the Commission’s rules.  Lake Durango established no nexus between the alleged communications and any alleged harm. 

S. Finally, Lake Durango filed a motion to respond to “new matters” raised in the District’s exceptions.  The District responds that the alleged new matters were in fact raised in Lake Durango’s original exceptions.   

T. Now being fully advised, we deny the exceptions and motions of Lake Durango, and deny in part and grant in part the exceptions of the District.  

DISCUSSION

U. The Motions

1. We first consider the three motions:  the petition for a declaratory order; the motion to set aside Decision No. R97-969 entered in Docket No. 97S-182W; and the motion for leave to respond to new matters with a tendered response.

2. In its petition for a declaratory order Lake Durango asks that if fees are awarded, the Commission should specify:  1) which accounts the money should come from; 2) that the monies be recovered from water rates; and 3) over what period of time the award is to be paid.   It argues that rates would have to be raised to pay such an award and that expenses must be recovered from rates. 

3. The District argues, and we agree, that the relief requested is misplaced.   Lake Durango is essentially asking for a change in its rate schedule.  The appropriate vehicle is a new tariff filing.  At that time, the Commission and interested parties can review the rates and their elements pursuant to the proper legal standards.  This case is not the appropriate vehicle for such a review.  The motion will be denied.  

4. The second motion is to set aside Decision No. R97-969 entered in Docket No. 97S-182W, the Rate Proceeding.  An ALJ issued Decision No. R97-969 on September 23, 1997, over two years before the fees proceeding.  That decision established Lake Durango’s rates.  

5. Because of Lake Durango’s lack of reliable financial records, the ALJ had to rely upon expert testimony from the District.  The District expert was able to provide “comparables,” that is, what comparable companies were charging.  Given no other choice by the parties, the ALJ adopted the comparables approach.  Lake Durango was aware throughout the hearing of the comparables concept.  

6. Lake Durango now claims that the entire proceeding was tainted by “pervasive ex parte” communications between the District and Commission advisory Staff resulting in “confiscatory” rates.   It argues that the order was “so tainted... [to be] absolutely void.”  Lake Durango cited little law, but supplements these conclusory statements in its exceptions.  It argues that the statements are in violation of the State Administrative Procedure Act, § 24-4-101, et seq., C.R.S., Rule 9 of the Commission’s Rules of Practice and Procedure (“Rule 9”), 4 Code of Colorado Regulations (“CCR”) 723-1-9,
 and various cases, and require that the decision be vacated and any fees denied because the District does not come before the Commission with “clean hands.”  

7. The District argues that the cases cited are outdated and superseded by Rule 9.  Rule 9 was enacted years after the cited cases and in response to §§ 40-6-122 through 124, C.R.S., addressing ex parte communications with the Commission.  The District argues that Rule 9 allows communications with Staff so long as they occur more than 30 days before a case is filed.  Finally, the District contends that to the extent “confiscatory rates” are the issue, Lake Durango has had control of its own remedy.  Lake Durango needed  only to file new tariffs based upon reliable financial records 

Lake Durango claims “pervasive” ex parte communications resulting in “confiscatory” rates.  Lake Durango has shown neither.  The record shows that there were two contacts:  one in October and one in November 1996, with a person who was later assigned to be on advisory Staff.  The Rate Proceeding was filed in April, 1997.  Two contacts with advisory 

Staff months before the case began is not “pervasive.”  Moreover, Lake Durango failed to show that these contacts adversely affected Lake Durango. 

8. The Decision establishing the rates based upon “comparables” specifically invited Lake Durango to file new tariffs after establishing reliable financial records.  Not even after discovery of the alleged improprieties did Lake Durango file new tariffs.  Lake Durango has controlled its own remedy for at least three years and has made no effort to pursue it.  That Lake Durango only learned of the alleged communications recently is irrelevant.  The rates have been in effect for over three years.  If it believed the rates were inadequate, it could have initiated a rate proceeding to modify the rates.  Lake Durango’s arguments relative to alleged ex parte communications fail.  The allegations are weak, and Lake Durango’s outrage is belied by its inaction.
 The motion is denied.  

Next we address the motion for leave to respond to new matters.   Lake Durango asks that it be allowed to file a reply to the District’s response to Lake Durango’s exceptions.  Lake Durango argues that the District injected numerous new issues and arguments into the case, and that equity requires a 

reply.  The District argues that the issues are not new and specifies where in Lake Durango’s exceptions the issues in question were discussed.  We note that Rule 22(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, does not normally permit the filing of a reply to a response to exceptions.    

9. We agree with the District.  The issues are not new, and there is no reason to waive Rule 22(b).  The motion will be denied.  

V. Lake Durango’s Exceptions.

1. Fees and costs through May 31, 1999

Lake Durango lists eight different bases in its brief for protesting the ALJ’s decision:  1) the imposition of attorney fees would be retrospective legislation in violation of Colorado Constitution, Art. II, § 11;
 2) “the retroactive award of attorney fees” constitutes an uncompensated taking in violation of the Colorado and United States Constitutions; 3) “the retroactive award of attorney fees” violates the doctrine of res judicata and the requirements of final agency action....”; 4) “the retroactive award of attorney fees” is 

time-barred under the Colorado Administrative Procedure Act and applicable rules of procedure”; 5) “the retroactive award of attorney fees ... is an abuse of discretion and is unjust, unreasonable, and inequitable...”; 6) “the retroactive award of attorney fees” violates a settlement agreement between the parties; 7) “the retroactive award of attorney fees” arises from proceedings that were influenced by improper ex parte communications with Staff; and 8) a general complaint that the ALJ did not dismiss or deny the motion for fees in its entirety.

a. Lake Durango bases the first four arguments on the assumption that an award of attorney fees would be “retroactive”.  Argument five ignores the well-settled Commission attorney fee cases and argues simple equities from Lake Durango’s point of view.  Argument six suggests that the parties had a settlement agreement whereby Lake Durango would not appeal the Jurisdictional Proceeding decision and would file tariffs by a date certain if the District would forgo attorney fees.   The allegations of ex parte communications refer to discussions between an advisory Staff member and District counsel and expert.  The last listed argument is simply a generic denial.   We reject these arguments, finding that the District provided extensive, persuasive responses. 

b. The District argues that Lake Durango failed to show that a fee award “would take away or impair vested rights acquired under existing laws...” or constitute new legislation creating a new obligation or disability with respect to past transactions.  The District relies on the Commission’s Decision No. C99-51 referring the motion for fees to an ALJ. 

c. In regard to the unconstitutional taking allegation, the District relies greatly on Lake Durango’s own legal arguments.  It points out that there was no surprise.  Applicable law about attorney fees gave Lake Durango clear notice of the possibility of fees.  The District also rebuts the proportionality issues raised by Lake Durango as well as the general equities argued by Lake Durango. 

d. The District presents extensive arguments and law opposing Lake Durango’s arguments that:  an award would violate the principles of res judicata, is time barred, and is generally inequitable and arbitrary.  The District argues that to apply res judicata principles to bar all claims, including fee requests, that could have been raised ignores the fact that “fee proceedings are collateral matters, not substantive claims” and that case law specifically allows fee requests after a proceeding concludes.  Throughout its brief the District incorporates arguments and record citations supporting its contention that the ALJ’s decision and award is amply supported by the record and, in large measure, a result of Lake Durango’s own behavior.  

e. The District admits that there were communications between Commission Staff and the District counsel and expert.  However, it disagrees with Lake Durango’s factual and legal positions.   The District admits early communications, but denies, with record support, the later communications alleged by Lake Durango.   As to the two early communications, the District argues they were not material and were more than 30 days before the relevant proceeding.   

f. We find that a fee award here is not retrospective legislation in violation of Colorado Constitution, Art. II, § 11.    We addressed Lake Durango’s argument at length in Decision No. C99-51 and find it no more persuasive now than before.  

g. Colorado Constitution, Art. II, § 11 prohibits retrospective legislation that:  

takes away or impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already passed.

Shell Western E & P, Inc. v. Dolores County Board of Commissioners, 948 P.2d 1002, 1011 (Colo. 1997).  The Jurisdictional and Rate Proceedings established the jurisdiction of the Commission, defined Lake Durango as a public utility, and set Lake Durango’s tariffs.  An assessment of fees here does not affect those determinations.

h. Lake Durango argues that the imposition of fees and costs here:

would plainly take away or impair, retrospectively, vested rights which [Lake Durango] acquired in the finality of the decisions in the prior cases and create a more than one-quarter million dollar new obligation, or disability, in respect to transactions already passed.

(emphasis in original).  Lake Durango argues, seemingly, that a granting of the motion for fees and costs would change the finality of its tariffs.  Lake Durango assumes that it has an absolute right to recover these attorney fees and costs in rates.  The argument is confusing at best.

i. A utility’s attorney costs are often considered in setting rates.  However, the costs considered are generally the fees of the utility’s attorney presenting the case, not the opposing counsel’s fees for litigating the proposed tariffs.  Lake Durango overlooks the distinction between assessed fees and costs, as here, and reasonable fees and costs incurred in establishing and presenting tariffs.  Lake Durango presents neither law nor clear argument in support of its position.

j. Lake Durango’s arguments lead to conclusions at odds with well-established law.  Attorney fees and costs could only be assessed in tariff cases under Lake Durango’s theory, but fees and costs may be assessed in many different kinds of cases that are not tariff matters or similar to tariff matters.  E.g., LSV, Inc. v. Pinnacle Creek, LLC, 996 P.2d 188 (Colo. App. 1999) (fees and costs for defending against a mechanic’s lien); Fleet v. Zwick, 994 P.2d 480 (Colo. App. 1999) (fees and costs in debtor-creditor action); Wilkinson v. Gaffney, 981 P.2d 1121 (Colo. App. 1999) (fees and costs in condemnation action).  Lake Durango’s contention that a fee assessment would be retrospective if legislation fails.   

k. Lake Durango’s arguments that a fee assessment would constitute an unconstitutional taking are equally unavailing.  Colo. Const., Art II, sec. 15; U.S. Const., Amend. V.  Lake Durango’s arguments all rest on the assumption that the fee assessment is retrospective in nature.  As shown above, the assumption is false.  The arguments also portray the assessment as a confiscation for public purposes.  Again, Lake Durango provides no legal support on point. 

l. Lake Durango’s own citation defeats its arguments.  Lake Durango cites Eastern Enterprises v. Apfel, 524 U.S. 498, 118 S.Ct. 2131, 2149, 14 L.Ed. 2d 451 (1998), in support of its arguments that the fees assessment would be an unconstitutional taking.  But, the passage cited finds an unconstitutional taking if there is:  severe retroactive liability; the parties could not have anticipated the liability; and the liability is disproportionate to the parties’ actions.  Lake Durango fails to meet any of the three criteria. 

m. As shown above, the assessment is not retroactive.  Lake Durango knew or should have known of the possibility of an award of fees and costs.   The important case law, see infra, was established well before the fees were incurred, and attorney fees were part of the aborted settlement agreement in the Jurisdictional Proceeding.  Lake Durango clearly could have, and apparently did, anticipate the possibility of an award of fees and costs.  Finally, the liability is proportionate to the activities of the parties.  Lake Durango does not argue that the amount of the fees is unreasonable, and the pleadings corroborate the District’s position that much of the fees were necessary only because of the obstructionist tactics of Lake Durango.  

n. An assessment of fees here is not a taking of private property for public use.  It is a simple order effecting a remedy for a party.  Lake Durango’s argument regarding unconstitutional takings fails.  

o. Lake Durango next argues that the fee assessment violates the doctrine of res judicata because each proceeding was discrete and fees should have been raised in each proceeding.  The District’s arguments are persuasive.  Lake Durango explicitly admits that, at the least, the jurisdictional and rates proceedings were essentially the same case.  Lake Durango Exceptions at 20, fn. 18.  Further, common sense and practice requires that a fee request be made when they can be accurately ascertained:  at the conclusion of the proceedings.  The District timely petitioned for fees at the conclusion of the related proceedings.  The fees request is not barred by the doctrine of res judicata. 

p. Lake Durango next repeats the arguments from its motion to dismiss.  Lake Durango generally argues that the motion was so untimely as to be barred as a matter of law.  Specifically, Lake Durango argues that the fee request is procedurally and jurisdictionally barred by Rule 121, § 1-22 of the Colorado Rules of Civil Procedure (“Rule 121”).  Without establishing that Rule 121 is applicable to Commission proceedings, Lake Durango claims that pursuant to Rule 121 a motion for attorney fees in district court “must be filed within 15 days after the entry of judgment.”  Lake Durango then argues that Rule 121 controls in Commission proceedings.  

Lake Durango further contends that Commission Rule 4(a)(4), 4 CCR 723-1, incorporates by reference the APA, § 24-4-101, et seq., C.R.S.  The rule states that the Act shall apply to the “work, business, proceedings, and 

functions of the Commission...”  That rule leads Lake Durango to § 24-4-105(4), C.R.S. (“section 105”):

Any agency conducting a hearing ... shall have authority to:  ... award attorney fees for abuses of discovery procedures or as otherwise provided under the Colorado rules of civil procedure; and take any other action authorized by agency rule consistent with this article or in accordance, to the extent practicable, with the procedure in the district courts... 

Lake Durango here appears to argue that the Commission’s authority to assess fees and costs arises from the above section and claims that section 105 restricts the authority of the Commission to assess fees and costs.  We are not persuaded.  

q. The Colorado Supreme Court has found that the Commission’s authority to grant fees and costs emanates from Colorado Constitution, Art. XXV and the Commission’s organic statute, specifically § 40-3-102, C.R.S.  Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544, 547 (1978); Colorado Ute Electric Association v. Public Utilities Commission, 602 P.2d 861, 868 (Colo. 1979) (“commission has broad constitutional and statutory discretion to determine when attorneys’ fees should be awarded...“).  The Commission exercises this authority in granting fees and costs to parties participating in cases before the Commission.  Mountain States, 576 P.2d at 547. 

r. Lake Durango’s argument is that a general reference in section 105 specifically restricts the broad powers granted to the Commission in its organic statute and the Colorado Constitution.  The argument is untenable.  

s. If section 105 were read as a limiting provision as advocated by Lake Durango, the broad constitutional and statutory discretion of the Commission to award fees and costs, consistently recognized by the Colorado Supreme Court, would be meaningless.  Lake Durango cites neither cases nor specific statutes supporting its argument.  That our authority to assess fees and costs arises from or is limited by section 105 does not fit with existing law.  

t. Even if Rule 121 were applicable, Lake Durango’s statement that any motion for fees “must be filed within 15 days after the entry of judgment” is incorrect.  Rule 121 provides general guidelines to district courts in their consideration of requests for assessments of fees and costs.  Roa v. Miller, 784 P.2d 826, 830 (Colo. App. 1989).  Non-compliance with the rule does not provide a jurisdictional bar to an award of fees and costs.  Forness v. Blum, 796 P.2d 496, 498 (Colo. App. 1990).  To the contrary, Rule 121 specifically allows a court to grant a greater time within which to file for fees and costs.   Id.; Colo. R. Civ. P. 121 § 1-22.  Even if applicable, Rule 121 would not, as Lake Durango argues, require denial of the motion as a matter of law.  The arguments fail.  

u. In conjunction with these timeliness arguments, Lake Durango analogizes to fee requests pursuant to 42 U.S.C. § 1988 in civil rights cases.  Lake Durango argues that surprise or prejudice is one factor that may be considered with timeliness.  Lake Durango suggests that it was surprised because it believed a settlement agreement executed after the Jurisdictional Proceeding precluded any fee request.  Again, Lake Durango rests its arguments on faulty assumptions

v. At the conclusion of the Jurisdictional Proceedings, the parties executed a settlement agreement whereby Lake Durango would not appeal the decision and would file tariffs on or before December 31, 1996, while the District would not seek attorney fees for the proceeding.  Lake Durango breached the agreement.  Lake Durango not only failed to timely file the tariffs, but it sent the District a letter saying that it would not file the tariffs.  Exhibit 3, page 3.  Lake Durango cannot rely upon the agreement to claim surprise or prejudice.  Lake Durango did not fully perform its obligations under the settlement agreement; it repudiated the agreement.  Exhibit 3, page 3.  

w. While Lake Durango lists general principles of equity as a basis for denying the fee request, limited arguments on point are made.  Lake Durango cites Mountain States Telephone and Telegraph v. Colorado Public Utilities Commission, 180 Colo. 74, 502 P.2d 945, 952 (1972) (Mountain States I), for the proposition that general equity principles should be considered.  However, Lake Durango neglects to finish the analysis.  In Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544, 547 (1978) (Mountain States II), the Commission and the Colorado Supreme Court established three criteria by which an award is to be judged equitable.   Lake Durango fails utterly to address those.  Lake Durango’s attempt to substitute vague equity considerations for established criteria fails.  We will focus on the criteria established in Mountain States II.  See infra. 
x. Lake Durango concludes its exceptions by arguing that the fees should be denied because of the alleged ex parte communications first raised in its motion to vacate Decision No. R97-969.  Discussion, supra.  The arguments are no more persuasive as exceptions than they were as a motion and will be denied. 

Fees and costs after May 31, 1999

y. In response to Commission Decision No. C00-1144,
 the District provided evidence of its fees and costs since May 31, 1999.  The District provided itemized, dated billing records totaling $62,754.71.  Lake Durango timely filed objections to the Supplemental Information.  

z. Lake Durango first argues that the supplement includes “fees and costs incurred prior to May 31, 2000.”  Lake Durango is correct.  Because of a typographical error, Decision No. C00-1144 asks for information on fees and costs incurred since May 31, 2000, instead of May 31, 1999.  The Commission has issued an errata correcting the error.  We note that the discussion in Decision No. C00-1144 correctly described 1999 as the relevant year.  The District, in fact, responded to the intent of the order and provided information regarding fees and costs incurred since May 31, 1999.  

aa. Lake Durango next argues that the order is unlawful “because it arbitrarily limits Lake Durango to objecting to the additional attorney fees...solely on the basis of the ‘reasonableness of the amount of time’...” and “to the extent it contemplates awarding fees without a hearing.”  Both rationales fail.  

ab. Lake Durango states that the Colorado Supreme Court has the “sole authority” to establish attorneys’ fees standards, “and the PUC is powerless to adopt different standards.”  Lake Durango attempts to support its position by citing The Denver Bar Association v. PUC, 154 Colo. 273, 391 P.2d 467, 471 (1964).  As was fully discussed above, the Colorado Supreme Court clearly states that Commission authority to assess fees, and the bases therefore, arises from the Colorado Constitution.  Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544, 547 (1978); Colorado Ute Electric Association v. Public Utilities Commission, 602 P.2d 861, 868 (Colo. 1979) (“commission has broad constitutional and statutory discretion to determine when attorneys’ fees should be awarded...“); see Colorado Constitution, Art. XXV and § 40-3-102, C.R.S.  Such authority is incompatible with Lake Durango’s position.  Lake Durango’s citation to Denver Bar Association is misleading at best.  The cited page and case addresses the unauthorized practice of law by lay persons; it has nothing to do with assessing attorney fees.

ac. Lake Durango also cites to Rule 1.5(a) of the Colorado Rules of Professional Conduct.  That rule is not applicable here.  It sets out various factors in reviewing an attorney’s relationship with his client.  That issue is not involved here.

ad. Lake Durango also argues that the Order for the Supplemental Information is unlawful “to the extent it contemplates awarding fees without a hearing.”  However, Lake Durango’s argument is merely a conclusory statement with no legal citation.  We could find neither case law nor controlling statutory authority, but there is authority for other venues:  Colorado Rule of Civil Procedure, Rule 121, § 1-22, which applies to attorney fees and costs.  At § 6, it states that any party affected may request a hearing, but a hearing is in the discretion of the court unless a statute gives the party a right to a hearing.  No statute or case provides a right to a hearing in this circumstance.  

ae. More importantly the due process rights of Lake Durango have been met.  Lake Durango has had a full and fair opportunity to contest all issues surrounding the granting of attorneys’ fees and costs through a three-day hearing and through written argument and objections.  The Commission has received volumes of exhibits, testimony, and pleadings from Lake Durango explaining its fees and costs position.  Much of the Supplemental Information was part and parcel of the hearing process because it was incurred as a result of the hearing which lead to the exceptions, exceptions wherein Lake Durango made no objections to the reasonableness of the hours or costs expended.  Lake Durango chose, rather, to go for broke and attack the validity of granting any fees instead of any attacks on the reasonableness of the particular fees.  

af. The only portion of the Supplemental Information that has not already been subject to hearing relates to the post-hearing process.  For that, the Commission has ample evidence and argument.  The Commission need not review the hourly rates of the participants; there is no objection to the hourly rates of the participants.  The only factual objection by Lake Durango is to some costs and to the number of hours expended.  For those the Commission has volumes of testimony and exhibits showing hours and costs expended throughout the cases as well as its own experience in these matters.  The post May 31, 1999, fees and costs are comparable to those incurred before May 31, 1999, to which Lake Durango filed no exception.  Moreover, our direct review of the District’s pleadings, including the exceptions and post-hearing statement of position, indicates that the fee request relating to the District’s post-hearing activity is reasonable.  We find that the fees and costs incurred after May 31, 1999, are reasonable.  Lake Durango’s argument that a new hearing must be held fails.  

ag. Lake Durango next objects because the District included fees for matters in which it was not the prevailing party.  As has been discussed above, “prevailing party” is not the standard for attorney fees before the Commission.  

ah. Lake Durango’s next argument is that the Commission must consider the “relative financial condition of the parties involved.”  Section 13-17-103(1)(d), C.R.S.  Again, legally and factually the argument fails.  The cited statute applies to frivolous or groundless actions filed in courts, not administrative actions before the Commission.  Sections 13-17-101 and 102, C.R.S.  Even if the Commission wished to consider the relative financial positions, it would have to consider the relative positions, not just the alleged position of Lake Durango, as suggested.  And, the record regarding the relative positions is unclear at best.  It shows only that approximately three years ago, although the Lake Durango’s financial records were in disarray, it was worth “hundreds of thousands of dollars...”  Ex. 4C at 11, ¶ A.

ai. All arguments made by Lake Durango fail, and its exceptions and objections will be denied.  

W. The District’s exceptions

1. We now turn to the exceptions of the District:  that the corporate veil should be pierced to impose liability on the owner of Lake Durango, and that the District should be allowed to supplement its fees request to include fees and costs for the entirety of the proceeding.

2. The ALJ found that the Commission did not have the authority to pierce the corporate veil to impose liability on the owner.  The District argues that the Commission does have such authority.  It argues that both case law and the Colorado Constitution support the Commission’s authority.  E.g., People’s Natural Gas v. PUC, 567 P.2d 337, 380 (Colo. 1997); Colo. Const., Art. XXV.  

3. Lake Durango admits that the Commission has the authority to pierce the veil, but only in pursuit of its regulatory obligations.  People’s Natural Gas Division of Northern Natural Gas Co. v. PUC, 567 P.2d 377, 380 (Colo. 1977).  However, it contends that the assessment of fees here is not the pursuit of regulatory obligations.  It argues, therefore, that the situation here is beyond the jurisdiction of the Commission, that the Commission is without subject matter and in personam jurisdiction.  There is no personal jurisdiction over the owner as he was never joined or given notice, and no subject matter jurisdiction because the collection of fees is a judicial matter.  For the Commission to involve itself in the collection of fees would be a violation of the doctrine of separation of powers.  We agree, in some part, with Lake Durango and will deny the exception.  

4. The parties disagreed about whether the Commission could pierce the corporate veil here.  However, the issue before us is whether we should impose liability for fees and costs on the owner of Lake Durango.  That decision is premature.  Piercing the corporate veil is a collection issue.  It is an issue that may arise, but only if the corporation is unable or unwilling to pay the fees assessed and if Lake Durango’s corporate behavior warrants piercing the veil.  Whether the Commission should pierce the corporate veil is not ripe for decision.   The request will be denied.  

5. The second complaint by the District is that it was not allowed to supplement its fee request to include its defense of Lake Durango’s case before the Commission as well as time for filing its statement of position and responding to Lake Durango’s post hearing motions.  The District cites O’Bryant v. U.S. West Communications, Inc., PUC Decision No. C93-39, at 33-34, and argues that a failure to make a full award gives an opponent reason to prolong the litigation.  Lake Durango simply states that no fees are appropriate. 

6. The District’s reliance on O’Bryant is misplaced.  The section cited does not deal with the issue here.  It addresses whether the Commission may award attorney fees for judicial review proceedings.  At issue here are fees and costs for the initial administrative proceedings.  Guidelines for the initial grant of fees are in Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544 (1978). 

7. In granting fees and costs to parties, the Commission follows established standards:

[1]
The representation of the [requesting party] and the expenses incurred relate to general consumer interests and not to a specific rate or preferential treatment of a particular class of ratepayer.

[2]
The testimony, evidence and exhibits introduced in this proceeding by the [requesting party] have or will materially assist the Commission in fulfilling its statutory duty to determine the just and reasonable rates....

[3]
The fees and costs incurred...for which reimbursement is sought are reasonable charges for the services rendered on behalf of general consumer interests. 

Id. at 548.  

8. The first issue is whether the representation by the District related to general consumer interests.  The District’s representation clearly benefited the general consumers served by Lake Durango.  The proceedings initiated and the work done by the District affected hundreds of customers other than the District’s by establishing the Commission’s jurisdiction over Lake Durango.  Seventy five percent of the households affected in the proceeding could be considered general consumers with no relationship to the District, and the District’s advocacy benefited them as much as it did the District.  This same analysis applies to the Rate Proceeding. 

9. The same analysis does not apply to the CPCN Proceeding.  The general public was neither helped nor hindered by the advocacy of the District in that proceeding.  The ALJ reasoned that:

The District’s participation in the CPCN Proceeding further advanced the general consumer interest because the CPCN Proceeding might have been deemed to have overruled the PUC’s prior decisions regarding its jurisdiction over Lake Durango for service to certain customers had Lake Durango been successful in that proceeding...[and] the District’s intervention in the Proceeding was the only known reason Lake Durango withdrew its application.

Recommended Decision No. R00-78 at 21-22.  We are not persuaded.  The rationale is speculation.  We do not find that the intervention of the District served the general consumer interests in the CPCN Proceeding.  That proceeding was dismissed with no objection from the District.  That disposition did not advance the general consumer interests.  The District allotted $18,104.83 of their request for participation in the CPCN Proceeding.  Exhibit 28.  The award shall be reduced by that amount.   

10. We note, too, that approximately 25 percent of the households represented in the combined proceedings were District customers.  To that extent, the District was representing its own interests and reaped its own rewards.  The request by the District will be reduced accordingly.     

11. The second issue is whether the work of the District was of material assistance to the Commission.  We find this criteria, too, is met, except for the CPCN Proceeding.  The Commission’s decisions, especially in the Jurisdictional and Rate Proceedings, relied upon the testimony of the expert and lay witnesses provided by the District.  Decision No. R96-631 and Decision No. C97-1302; see Decision No. R97-969.  Lake Durango failed to provide the necessary testimony or evidence.

12. The final criterion is the reasonableness of the charges.  Lake Durango has not attacked the general reasonableness of the charges.  It has attacked the award of any fees, but not on the basis that the charges are unreasonably incurred.   However, the District argues that charges for the full hearing and for this appeal are reasonable and should be awarded.  We agree.  

13. The second half of the fees hearing was as much a part of the case as the first portion.  It follows that if the District should be awarded fees for the initial portion, it should be awarded fees for the remainder of the hearing.  Further, the statements of position were requested by the ALJ.  The District will be awarded its fees for the entirety of the hearing as well as for reasonable fees and costs for drafting its statement of position, responding to Lake Durango’s motions, and the exceptions process, including the responses to the numerous motions of Lake Durango.

14. The exceptions of the District will be denied in part and granted in part.  The Commission will not “pierce the corporate veil” as requested, but will award attorney fees in accordance with the above discussions.  The final award to the District starts with the original request ($312,261.57) minus the CPCN fees ($18,104.83) totaling $294,156.74.  We reduce this total by 10 percent, as did the ALJ, for any concerns regarding vagueness, overlap, possible redundancy, or questionable expenses to $264,741.07.  To this total we add the $62,754.71 for completion of the hearing, the post hearing motions and statements, and the exceptions process for $327,495.78.  Finally, we reduce this total by 25 percent as discussed above.  The final award will be $245,621.84.

X. Findings

Based upon the record, including the record before the Commission, and the arguments and discussions above, the Commission finds:

•
that the overall fees and costs, as discussed above, meet the standards and requirements of Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544 (1978), for the granting of attorney fees and costs, 

•
that the fees and costs incurred after May 31, 1999, as discussed above, meet the standards and requirements of Mountain States Telephone and Telegraph Company v. Public Utilities Commission, et al., 195 Colo. 130, 576 P.2d 544 (1978), for the granting of attorney fees and costs. 

III. ORDER

Y. The Commission Orders That:

1. Lake Durango Water Company, Inc.’s exceptions are denied. 

2. Lake Durango Water Company Inc.’s petition for a declaratory order is denied.  

3. Lake Durango Water Company Inc.’s motion to set aside Decision No. R97-969 entered in Docket No. 97S-182W is denied.  

4. Lake Durango Water Company Inc.’s motion for leave to respond to new matters is denied.  

5. Lake Durango Water Company Inc.’s objections to the Supplemental Information filed by Durango West Metropolitan District No. 1 are overruled in accordance with the above discussion.  

6. Durango West Metropolitan District No. 1’s exceptions are denied in part and granted in part, in accordance with the above discussion.  Durango West Metropolitan District No. 1 is awarded attorneys’ fees and costs in the amount of $245,621.84 against Lake Durango Water Company, Inc., as discussed above.

7. Lake Durango Water Company, Inc., shall comply with this Order within 60 days following the effective date of the Order.  

8. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision. 
9. This Order is effective on its Mailed Date.  

Z. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
 
October 26, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



ROBERT J. HIX
________________________________



POLLY PAGE
________________________________

Commissioners



( S E A L )

[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director



� The motion for oral argument was denied by the Commission in Decision No. C00-287. 


� The Order should have read “ May 31, 1999...” Decision No. C00-1144-E.


� Rule 9 addresses “Off-the-Record Communications,” establishing parameters, prohibitions, sanctions, and disclosures regarding off-record communications with Commission personnel.


� We need not, and do not, decide whether the 30-day prohibition contained in Rule 9 is a guideline or establishes an absolute safe haven for communications outside the 30 days.


� No ex post facto law, nor law impairing the obligation of contracts, or retrospective in its operation, or making any irrevocable grant of special privileges, franchises, or immunities, shall be passed by the General Assembly.


� The Order asked for information and affidavits regarding fees and costs incurred by the District after May 31, 1999.  All fees and costs through May 31, 1999, had already been entered into evidence at the hearing before the ALJ.  Lake Durango was given leave to respond, but only as to the reasonableness of the amount of time.  The issues of hourly rates had already been fully addressed at hearing.  The Order sought Supplemental Information but established no new issues.  
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