Decision No. C00-1264

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-263CP

IN THE MATTER OF THE APPLICATION OF JAMES B. MALONEY, DOING BUSINESS AS 3rd STREET TRANSPORTATION FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

DECISION ON EXCEPTIONS
Mailed Date:  November 15, 2000

Adopted Date:  October 26, 2000

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission on exceptions to Recommended Decision No. R00-964 filed by Mary L. Howard, doing business as, Fremont County Cab Service (“Howard”).  A response, motion to dismiss, and motion for attorney fees were filed by the applicant, James B. Maloney, doing business as 3rd Street Transportation (“Maloney”).  

2. Maloney initiated this case on May 8, 2000, by filing an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.   Howard intervened on June 6, 2000.  A hearing was held before an administrative law judge (“ALJ”) on August 24, 2000.  On September 1, 2000, the ALJ issued Decision No. R00-964 granting Maloney a permit to operate as a Class A contract carrier by motor vehicle.  Howard timely filed exceptions, but failed to provide a transcript.     

3. At hearing, Maloney moved to change his application to a permit to operate as a contract carrier by motor vehicle.  There was no objection, and the hearing proceeded on that basis.  Maloney had been working as a driver for Development Opportunities (“DO”), a community-based, non-profit organization dealing with developmentally disabled persons in Fremont, Chaffee, and Custer Counties.   He sought a permit to provide the same services to DO, but on a contract basis.  

4. Howard stated that she had no objection to Maloney continuing with the same services he had been providing, transport of DO clients from home to work and back, but she objected to any extension of the services.  She argued that any permit would be duplicative of her common carriage authority.  She argued further that no permit was needed as Maloney’s services were exempt from regulation by the statute authorizing People Service Transportation, § 40-1.1-101, et seq., C.R.S.
 

Howard argued the case below, and on exceptions, as an application for common carriage.  The ALJ viewed the 

application as one for contract carriage and granted a permit for contract carriage by a motor vehicle.  We agree with the ALJ’s analysis and will deny the exceptions. 

II. DISCUSSION

B. An applicant seeking a permit to provide contract carriage must show that the proposed service is specialized and tailored to meet a potential customer’s distinct needs.  An intervenor may then show an ability and willingness to meet the customer’s needs.  If the intervenor shows both the ability and willingness to meet the customer’s needs, the applicant must show that he is better equipped to meet the customer’s needs.  As a last resort, the intervenor may attempt to show that the proposed contract service will impair the efficient public service of the common carriers serving in the same area.  4 CCR 723-4-4.

C. Maloney presented evidence of the special nature of the prospective customers as well as his abilities to meet their needs.  Howard showed no inclination to accept the contract carriage.  Rather, she consistently stated she did not object to Maloney continuing with what he had been doing, but did object to the granting of a duplicative authority.  The contract carriage authority granted by the ALJ is not duplicative.  By definition, contract carriage differs from common carriage. § 40-11-101(3), C.R.S., cf. § 40-1-102(3), C.R.S.  The authorities are not duplicative.  The exceptions will be denied, and the decision of the ALJ will be affirmed.  

D. Maloney asked that the exceptions be dismissed and that he be granted his attorney fees.  He argued that a transcript was required and Howard did not file a transcript.  Maloney is in error.  Section 40-6-113(4), C.R.S., specifically notes that, “[i]t is not necessary for a party to cause a transcript to be filed....”  Maloney’s argument is without merit.  The motions to dismiss and for attorney fees will be denied.  

III. ORDER

E. The Commission Orders That:

1. The exceptions of Mary L. Howard, doing business as, Fremont County Cab Service are denied. 

2. The motions to dismiss and for attorney fees of James B. Maloney, doing business as 3rd Street Transportation are denied.  

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.
4. This Decision is effective on its Mailed Date.  

F. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
October 26, 2000.  
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� The People Service Transportation exemption applies to organizations, and there is not record support for the proposition that Maloney is an eligible organization.  
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