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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for entry of an initial decision, pursuant to the provisions of § 40‑6‑109(6), C.R.S., regarding the demand side management (“DSM”) and renewables segments of Public Service Company of Colorado’s (“Public Service” or “Company”) 1999 Integrated Resources Plan (“IRP”).  In accordance with the Commission’s Integrated Resource Planning Rules, 4 Code of Colorado Regulations 723-21, Public Service previously filed its proposed 1999 IRP.  The Commission is considering that plan in Docket No. 99A-549E.  In that docket, by Decision No. C00-38, we decided that the DSM and the renewables portions of the Company’s plan should be considered in a separate proceeding.  The instant docket was opened for that purpose.

In the order initiating this proceeding (Decision No. C00-40, Mailed Date of January 10, 2000), we assigned this matter to an Administrative Law Judge (“ALJ”) for hearing.
  We directed that in the proceedings before the ALJ the parties address certain issues including:  Public Service’s proposal to recover through rates the costs associated with the anticipated acquisition of an additional 25 MWs of wind power; Public Service’s corporate policy toward DSM measures; Public Service’s position that DSM 

resources should not be used to offset supply-side resources to be acquired under the 1999 IRP; and Public Service’s advocacy that DSM acquisitions in an amount of $10 million properly balances the eight goals set forth in the Basis and Purpose of the IRP Rules.

2. The ALJ conducted a hearing on the renewables portion of this proceeding on April 12 and 13, 2000.  Additionally, on May 17, 2000, the parties submitted the Stipulation and Settlement Agreement (“Stipulation”) which proposes to resolve all outstanding issues related to the DSM segment of the Company’s 1999 IRP.  In order to investigate the acceptability of the Stipulation we conducted a hearing on June 22, 2000.  The parties presented a number of witnesses who supported the Stipulation.

3. In Decision No. C00-40, we anticipated that, given the Company’s need for timely decisions on its proposed IRP, the Commission may be required to issue the initial decision in this proceeding pursuant to § 40-6-109(6), C.R.S.  We now conclude that due and timely execution of our functions imperatively and unavoidably requires that we issue the initial decision in this matter.  In particular, we find that Public Service requires timely decisions on these aspects of its IRP, in order to enable it to take appropriate actions to acquire resources to meet customers’ future electric needs.

4. Now being duly advised in the premises, we enter the instant decision.  In part, we approve Public Service’s proposal to expand its voluntary Wind Source Program by a minimum of 35 MWs over the 2002 through 2005 time period.  We also approve the Stipulation, which, in part, calls for Public Service to attempt to acquire up to 124 MWs of cost-effective DSM resources through the period ending December 31, 2005 at a cost not to exceed $75 million total capital and expense (in year 2000 dollars).

B. Discussion

We first address the renewables segment and then consider the DSM Stipulation and Settlement Agreement.

II. RENEWABLES SEGMENT OF PUBLIC SERVICE 1999 IRP

A. Introduction

5. The Commission must decide how much renewable resources are optimal given the eight goals set forth in the IRP Rules.  Parties have suggested a number of options.  For example, Public Service proposes to expand its voluntary Wind Source Program by a minimum of 35 MWs over the 2002 through 2005-time period.   Environmental groups such as the Colorado Renewable Energy Society (“CRES”), Community Office for Resource Efficiency (“CORE”), and the Land and Water fund of the Rockies (“LAW Fund”) suggest that ratepayers match the amount of wind power provided by the voluntary Wind Source Program up to a total of 100 MWs over the same period.

6. The history of the WindSource Program is described in Chapter 4, page 4, of Public Service’s 1999 Draft IRP.  In January 1996, Public Service began investigating product opportunities that would meet customers needs in the general area of “green pricing” (i.e., offering customers renewable generation as a premium priced option).  A business case was developed that supported the concept of a voluntary wind subscription program.  On September 3, 1996, Public Service filed an application with the Commission for a Renewable Energy Service Adjustment.  On February 3, 1997, Public Service and intervenors in that case filed a settlement resolving all issues.  On February 19, 1997, the Commission issued Decision No. C97-203, approving the settlement and authorizing Public Service to proceed with offering an optional product to customers at a price of 2.5 cents/kWh above base rates.

a. Parties’ Positions

(1) Public Service

In his Direct Testimony, page 6, Mr. Stoffel, originally proposed a special electric rider charged to all electric customers.  Under that proposal the Company would have been allowed to recover any wind energy costs that were in excess of the 2.5 cents per kilowatt-hour Public Service is allowed to charge above the base rates under its current WindSource tariff.  This was opposed by the Office of Consumer Counsel (“OCC”) in the Answer Testimony of P. B. Schechter.  In the Rebuttal Testimony of Mr. Stoffel, page 2, Public Service withdrew its request for a special wind rate rider to apply to all retail electric rates.  Instead, the Company agreed to attempt to acquire the equivalent of 35 additional MWs of Colorado wind generation over the resource acquisition period, and to market that power to retail customers through the Company’s WindSource program at shareholder risk.  At the June 22, 2000 hearing in defense of the DSM Stipulation, Mr. Stoffel stated that the Company traded off the settlement’s larger investment in DSM for lower levels of renewables, because DSM is a known and preferable solution to diversity and environmental quality goals than renewables.

(2) OCC

The OCC’s position is contained in the Answer Testimony of Witness Schechter.  As mentioned above, the OCC opposed Public Service’s original proposal to implement a rate rider to recover any potential unrecovered costs from Public Service’s WindSource Program.  Mr. Schechter suggested that as long as customers are free to choose whether or not they wish to pay extra for wind energy, the OCC is not opposed to Public Service making wind energy available to its customers even if the cost of producing energy for wind is higher than other resources.  He added that the OCC is opposed to requiring all customers to pay additional charges for wind energy.  He maintained that Commission rules do not require the acquisition of wind power.  Mr. Schechter pointed out that, presumably, Public Service is proposing to acquire wind energy to promote diversity and environmental quality (IRP Rules, goals 4 and 6).  However, he maintained that Public Service could promote diversity and environmental quality at least cost by acquiring cost effective DSM.  

(3) Commission Staff (“Staff”)

Ms. Sharon Podein testified for Staff on this issue.  Staff’s position is that cost recovery for renewable resources should be limited to a program based on voluntary participation.  Ms. Podein stated that the Green Electric Study prepared for Public Service by Insight Research, Inc., led her to conclude that, while a majority of customers polled supported Public Service putting forth an effort to develop renewable energy, most were unwilling to pay for it directly.  According to Ms. Podein, rate-basing wind resources raises fairness issues inasmuch as market studies show that the customers most likely to purchase green products have higher incomes and belong to environmental organizations in greater numbers than ratepayers in general.  She claimed that the market research conducted by Public Service determined that the majority of the ratepayers do not value renewable resources enough to choose funding them.

(4) CRES

CRES filed the Answer Testimony of Karl Rabago and Harold Hubbard.  These witnesses suggested that balancing the IRP goals, including diversity, environmental quality, and public health, calls for placing more renewables in rate base.  These witnesses argued that Public Service’s wind power proposal is too small to take advantage of economies of scale.  Therefore, they recommended that Public Service acquire a minimum of 100 MW of wind.   Finally, they contended that if Public Service is not willing to meet customer demand for renewables, the Commission should consider allowing alternative providers to enter the market.

(5) CORE

CORE filed the Answer Testimony of Mr. Randy Udall.  According to Mr. Udall, Public Service’s wind proposal is “too little too late.”  He maintained that given Colorado’s severe capacity constraints, the Company needs more wind power now.  He specifically suggested building 100 MWs of wind resources by 2005.  Furthermore, he argued that non-wind customers are free riders, receiving the benefits that voluntary Wind Source customers provide.  He contended that these benefits include environmental quality, public health, and resource diversity.  Mr. Udall concluded that Public Service should be ordered to match with equal amounts of wind in rate base the amounts of wind generation to which WindSource customers subscribe.

(6) LAW Fund

The Law Fund’s position is contained in the Direct Testimony of James F. Gilliam.  Mr. Gilliam is generally supportive of additional acquisitions of wind energy such as those advocated by CRES and CORE.

(7) City and County of Denver (“City”)

Mr. Steve Foute filed testimony on behalf of the City.  Mr. Foute is employed by the City as the Director of the Environmental Protection Division of the Denver Department of Environmental Health.  Mr. Foute testified that the City is a proponent of utility development of renewable energy.  The City is a WindSource subscriber and encourages Public Service to expand its purchase of electricity generated from renewable resources.  According to Mr. Foute, the City prefers that renewables be developed through a rate-base approach.  Mr. Foute noted that the study conducted by Stone and Webster and commissioned by the Colorado Electricity Advisory Panel concluded that adding 50 MWs of wind power a year would have a rate impact of less than 1 percent on the average residential ratepayer.  According to Mr. Foute, the City recommends that Public Service work with interested parties to evaluate the accuracy of the Stone and Webster rate impact projection.  If the modeling of the rate impact of wind development confirms that there is only a slight rate impact on customers, the Company should come forward with a sustained rate-based wind development proposal in the range of 20 through 30 MWs a year.

III. COMMISSION DECISION

B. The Company asserts that wind power is approximately twice as expensive as conventional resources.
  On the other hand, supporters of wind assert that Public Service’s proposals do not take advantage of potential economies of scale that could make wind more price competitive.  The record here contains conflicting assertions concerning the consumer demand for wind power.  Given the relatively weak factual record in this docket, it is difficult to overcome the objections of the OCC and the Staff to rate basing more wind resources.

The overall record in this docket does reveal that the DSM 

proposed in the Stipulation and Settlement Agreement (discussion below) is likely to be less expensive than wind resources.  Certainly the decision by Public Service and the parties, in the Stipulation, to pursue 124 MWs of DSM reduces the need to acquire additional wind resources beyond the new 35 MWs the Company agrees to pursue through its voluntary WindSource Program.  Further, the Commission agrees with the OCC that the Commission can advance the preservation of environmental quality and the development of a diversified electric resource portfolio (goals 4 and 6 of IRP Rules), for less cost, by directing Public Service to promote cost effective DSM.

C. Therefore, given the current economics of wind power, and in the context of an IRP period characterized by an attempt to pursue unprecedented amounts of DSM, we agree with the parties who opposed the rate-basing of more wind resources.  The Commission finds that the Company’s proposal to expand its voluntary Wind Source Program by a minimum of 35 megawatts over the 2002 through 2005 time period is in the public interest and is consistent with optimizing the eight goals set forth in the IRP Rules.

D. We reject as unlawful the suggestion by some of the parties that other providers be permitted to offer wind power to Public Service’s customers.  The regulation of the electric utility industry in Colorado is currently based upon the doctrine of regulated monopoly.  Public Service Company v. Trigen-Nations, 982 P.2d 316 (Colo. 1999); Public Service Company v. Public Utilities Commission, 765 P.2d 1015 (Colo. 1988).  Under the regulated monopoly doctrine, when an area is certificated to one utility, it and it alone has the right to serve the future needs of that area provided it can do so.  Public Service Company v. PUC, supra, at 1021.  There is no evidence here that the Company is unable or unwilling to meet the electricity needs of end-users within its service territory.  Therefore, it would be unlawful to permit other providers to offer wind power to Public Service’s end-users.

IV. THE DSM STIPULATION AND SETTLEMENT AGREEMENT

A. Introduction

1. Several of the parties
 recommended that the Commission approve the Stipulation as a just and reasonable conclusion to that portion of the Company’s 1999 IRP dealing with the DSM resources to be pursued by the Company in its 1999 IRP.  The parties specifically agree that the terms are reasonable and in the public interest.  No party to this case opposed the Stipulation.

2. We find that the Stipulation is in the public interest and should be approved.  We do not discuss here each specific provision in the Stipulation, although we do approve the Stipulation in its entirety.

3. In our view, the Stipulation does reflect an appropriated balancing of the eight goals set forth in the Basis and Purpose to the IRP Rules.  According to all the witnesses who testified at the hearing, DSM is the least expensive and easiest way to satisfy Colorado’s growing demand for electricity.  These witnesses suggested that the proposed DSM acquisition in the Stipulation would advance all eight IRP goals. 

4. At the June 22, 2000 hearing, the witnesses testified that Colorado’s unprecedented growth creates a tremendous challenge for Public Service and its suppliers.  Specifically, adding 1200 MWs of new supply-side power during the next five years, as the Company proposes, will require overcoming numerous and substantial barriers.   These include transmission constraints, concerns associated with siting new generation facilities, more stringent Environmental Protection Agency (“EPA”) air quality standards, and reserve margin uncertainties.  Public Service witness Stoffel testified that, based on an analysis the Company performed in preparation for the hearing on the Stipulation, the costs of new supply-side resources range from $550/kW to $1100/kW, with the majority being above $700/kW.
  He also testified that although DSM has its own implementation challenges and uncertainties, these are less serious than the uncertainties and challenges the Company faces in delivering supply-side resources.  OCC witness Reif, Director of the OCC, testified that prior to this proceeding he had not been an enthusiastic supporter of DSM because, in the past, Public Service has had excess capacity.  This excess capacity environment meant that DSM benefits were primarily non-economic ones.  However, according to Mr. Reif, circumstances are now different inasmuch as the Company now faces serious capacity constraints.  In light of these new circumstances, Mr. Reif is now convinced that DSM is justified on economic grounds as the least expensive way to meet future demand.

5. We note that cost effective DSM programs are, by definition, reductions in the demand for power and/or usage of energy that are less expensive to achieve than the supply-side resources they replace.  Such programs lower Public Service’s cost of acquiring power and lower the costs to the average customer.  Cost effective DSM is supported by the Company, Commission Staff, parties representing consumer and environmental interests, and has been supported by this Commission in previous dockets.  We note that, as a regulated monopoly, Public Service is obligated to acquire resources in the least cost manner.

6. The Stipulation contains numerous safeguards to assure that only cost effective DSM is pursued.  These include Paragraph F, which requires the Company to use the Total 

Resource Cost test
 in evaluating specific DSM proposals, and Paragraph H which requires verification of installation effectiveness in addition to impact and process evaluations.  The fact that DSM will be acquired by competitive bid creates another level of protection.  Ms. Haines, Director of Commercial and Industrial Marketing for Public Service, testified that Public Service’s acquisition of 124 MWs of DSM over the next five years will attract interest from national energy service companies and will accelerate the market’s ability to take over the provision of DSM.  Finally, at the June 22, 2000 hearing, Public Service introduced Exhibit 22 which contains the results of several cost-effectiveness tests evaluated in support of the proposed 124 MWs of DSM.  Several witnesses, including 

Ms. Haines and Staff witness Winger, testified that these results were positive.  Mr. Winger stated that Exhibit 22’s cost-effectiveness tests changed his mind about the desirability of DSM.  (Mr. Winger had originally questioned the need for DSM resources.)

7. We recognize that there are reasons for caution when acquiring DSM (or any resource for that matter) including the possibility of higher bills for non-participants.
  However, the Stipulation is designed to minimize this problem.  It creates program options for all customer classes thereby allowing all customers who are paying for DSM the opportunity to participate.  In an era of growing peak demand, the proposed DSM programs are focused on reductions in peak demand with only minimal reduction in energy consumption, and, therefore, rates are unlikely to be significantly affected.

The Commission agrees with the parties that Colorado’s unprecedented growth has created serious and historically 

unprecedented capacity constraints.  Further, the record demonstrates that there are significant barriers to acquiring sufficient supply-side resources over the next six years.  In this environment it is both prudent and in the public interest to approve the Stipulation.

B. Paragraph M of Stipulation

In Decision No. C00-40, we directed the ALJ to investigate Public Service’s position that the savings attributable to DSM measures should not be used to offset the potential supply-side resource additions to be selected through its 1999 IRP.  In light of the Commission’s explicit interest in this issue we comment specifically about the terms contained in Paragraph M.

8. That paragraph provides that Public Service shall not be required to reduce the amount of supply-side resources to be acquired through the 1999 IRP as a result of the Stipulation.  The Commission agrees with parties who contended that, in theory, it is inappropriate to acquire both DSM and supply-side resources for the same demand.  However, we believe that the parties to the settlement agreement provided sufficient reasons to support Paragraph M.  Mr. Reif testified at the hearing that there were good and adequate reasons why Public Service should acquire DSM without offsetting the need to acquire supply-side resources.  He suggested that Public Service’s capacity forecasts may be low by as much as 300 MWs.  He added that, because of the uncertainty and barriers to acquiring sufficient supply-side resources, the risks of paying for 124 MWs of DSM that Public Service’s customers may not need are overridden by the risk of not having sufficient power to meet future demand.

9. Mr. Winger testified that DSM should be viewed as a “cushion.”  He based this on the uncertainty about how Public Service will meet its supply-side objectives, citing the uncertainties regarding transmission constraints, reserve margins, EPA requirements and Public Service’s ability to acquire sufficient power from its suppliers.

10. At the June 22, 2000 hearing, Mr. Stoffel acknowledged that the acquisition of this DSM could offset the need to acquire supply-side resources going forward, for example in the next IRP.  He explained that the actual new installed DSM should be reflected in a capacity reduction, and, therefore, reduce the need for new supply-side resources.

11. The Commission agrees with the rationales offered by the parties and finds Paragraph M to be in the public interest.

V. Legality of DSM

The dissent’s (by Chairman Gifford) conclusion, that DSM generally and the Stipulation specifically are unlawful, is incorrect.  We note that DSM is a well-established regulatory practice, not only in Colorado, but nationally as well.
  At this late date, the claim that DSM is illegal is extraordinary and should be accompanied by clear and strong support.  The dissenting opinion disappoints.  Notably, the opinion cites not a single case specifically related to DSM, even though DSM has been considered by many regulatory and judicial bodies in the past.  There is no legal basis for concluding that DSM in general is unlawful.  Furthermore, there is no legal or factual basis for concluding that the Stipulation here should be rejected.

A. Commission Authority to Adopt DSM

The dissent first argues that no statute specifically authorizes the Commission to approve DSM programs in its regulation of public utilities.  Assuming specific statutory authorization 

were necessary—-an assumption we reject
—this argument is inaccurate.  Sections 40-3-111(1) and 40-6-111(2)(a), C.R.S., expressly authorize the Commission to establish utility “rates” and “practices” that, in part, “influence an adequate supply of energy” and “encourage energy conservation.”  DSM is intended to accomplish these purposes.
  See Porter v. South Carolina Public Service Commission, supra, at 322 (DSM characterized as energy conservation program); Potomac Electric Power v. Public Service Commission, supra, at 133 , footnote 1 (DSM defined as “programs undertaken by utilities to encourage conservation...and thus to reduce the demand for electricity”); Association of Businesses Advocating Tariff Equity v. Michigan Public Service Commission, supra, at 143 (DSM defined as activities designed to “influence customer use of electricity” and programs that may include “conservation measures”).  Sections 40-3-111(1) and 40-6-111(2)(a) specifically authorize the Commission to adopt DSM programs in its regulation of public utilities.  The existence of these statutory provisions refutes the dissent’s assertion that the Commission lacks legal authority to approve the Stipulation.

12. The dissenting opinion (paragraph VIII.B.2.b.) interprets a statement in Office of Consumer Counsel v. Public Service Co., 877 P.2d 867, at 874, n. 10 (Colo. 1994) as an intimation that the Court questions the legality of DSM.  This interpretation is misguided for various reasons.  In the first place, a statement by the Court that the legality of DSM “has never been addressed by a court of law” cannot be taken for anything more than an observation that the legality of DSM has never been addressed by a court of law.  We should assume that the Court meant exactly what it said, and not speculate—and speculation it is-- that the Court meant anything more.  Second, we note that, contrary to the dissent’s interpretation, the Court’s statement did not even concern the legality of DSM generally.  Rather, the Court’s statement primarily related to an incentive payment to Public Service that was merely one component of the DSM program approved by the Commission in 1993.  Specifically, the incentive component of the previously approved DSM plan was intended to allow Public Service to recover some of the revenues lost as a result of energy conservation.  That incentive payment is eliminated in the proposed Stipulation here.  See paragraph B, pages 2-3 of Stipulation.

13. In any event, the comment in footnote 10, Office of Consumer Counsel v. Public Service Company, did not concern DSM programs generally; the case itself did not involve DSM in any way.  As such, the dissent’s speculation that the Court has questioned the legality of DSM and has “invited” the Commission to justify the lawfulness of DSM is groundless.

14. The dissent, moreover, ignores a subsequent decision by the Colorado Supreme Court in which it affirmed the legality of certain Commission ratemaking decisions related to a specific DSM practice (i.e. interruptible rates for industrial and large commercial customers).  See CFI Steel , L.P. v. Public Utilities Commission, 949 P.2d 577 (Colo. 1997).  On review of a Commission decision setting rates for interruptible electric service, a service expressly characterized by the Commission and the Court as a DSM measure, the Court affirmed the Commission’s ratemaking determinations for this DSM method.  Notably, the Court addressed some of the arguments asserted by the dissent here (e.g. that DSM constitutes an unlawful preference).  See discussion infra.  There is no need to speculate, as the dissent does, that the Colorado Supreme Court questions the legality of DSM programs as a result of an off-hand comment in one of its decisions.  The Court specifically considered a DSM program in CF&I and affirmed a Commission ratemaking decision relating to that program.

B. DSM and Cost of Service

15. The dissenting opinion then contends that DSM is unlawful because it results in rates not based upon actual cost of service.  That is, all customers will pay DSM-related costs even though some do not participate in DSM programs, and, therefore, do not benefit from DSM (or, in the words of the dissent, benefit “far less so” than others).  According to the dissenting opinion, consumers have a right to pay rates based upon cost-of-service only.
  We disagree.

16. In the first place, the dissent is incorrect in its assertion that non-participants in a DSM program will not benefit.  The purpose of DSM practices, as explained above, is to avoid or delay new supply-side resources and the costs associated with those resources.  Appropriate, cost-effective DSM
 will benefit all ratepayers, including those who are not direct participants in a specific program, by avoiding the costs of building new capacity.  The parties pointed out that cost-effective DSM resources(i.e. less costly than new supply-side resources) currently exist.  As for the dissent’s concern that the selected DSM resources will not, in fact, benefit ratepayers, we note that the Stipulation establishes numerous safeguards for ensuring that only cost-effective DSM is acquired by the Company in the future.  In general, therefore, it is inaccurate to suggest that DSM practices are unrelated to cost of service.

Furthermore, the dissent’s contention that ratepayers (e.g. non-participants in DSM) are legally entitled to pay rates based only on cost-of-service is contrary to clearly established law.  The CF&I case (pages 588-589) points out that while cost of service is an important consideration in setting utility rates, this is not the exclusive factor; the Commission has discretion to consider other factors related to legitimate utility purposes.  Accord Integrated Network Services, Inc. v. Public Utilities Commission, 875 P.2d 1373 (Colo. 1994).  Influencing 

consumer demand for electricity and the promotion of energy conservation are legitimate ratemaking considerations particularly in light of the provisions of §§ 40-3-111(1) and 40-6-111(2)(a).

17. The DSM that may be acquired pursuant to the Stipulation will likely promote the public interest.  It offers the promise of providing resources to ratepayers at lesser costs than new supply-side resources.  Furthermore, at a time when Public Service is projecting a need to acquire approximately 1200 MWs of power over the next few years, DSM will promote system reliability, reducing the possibility of electric service interruptions in the future.  These are valid ratemaking considerations. Nothing in current law even remotely suggests that the Commission must ignore these aspects of the public interest, simply because not all ratepayers will participate directly in a DSM program.

C. Rate Discrimination 

18. The dissent reasons that DSM in general constitutes an illegal preference under § 40-3-106(1), C.R.S. (no public utility, as to rates, charges, service, or facilities, shall grant “any preference” to any person).  According to the dissenting opinion, DSM programs result in improper inter- and intraclass rate discrimination for various reasons:  As to interclass discrimination, DSM programs are heavily weighted towards industrial and large commercial ratepayers.  Other customer classes (e.g. residential) do not have the opportunity to participate in DSM programs to the same degree as industrial and large commercial customers.  This, the dissent concludes, amounts to unreasonable interclass discrimination.

19. With respect to intraclass discrimination, the dissent observes:  Not everyone in the class (e.g. residential ratepayers who do not have air conditioning
) directly participates in specific DSM programs, and, therefore, not everyone in the class benefits equally.  Section 40-3-106(1) prohibits any intraclass preference, not only unreasonable ones.  Therefore, the failure of everyone within specific rate classes to directly participate in DSM programs constitutes an unlawful preference.

20. Lastly, the dissent concludes that DSM is unlawful under Mountain States Legal Foundation v. Public Utilities Commission, 590 P.2d 495 (Colo. 1979).  Under this theory, DSM amounts to ratemaking to implement “social policy;” such ratemaking is prohibited by Mountain States.

21. We disagree with all these arguments.  First, as noted above, the Legislature (§§ 40-3-111(1) and 40-6-111(2)(a)) has expressly authorized the Commission to adopt DSM practices in ratemaking proceedings.  This is dispositive of all contentions that DSM methods are unlawfully discriminatory under § 40-3-106(1).  However narrowly and formalistically one wishes to interpret § 40-3-106(1), the fact remains that the Legislature has already spoken regarding the permissibility of DSM in public utility ratemaking.

22. Moreover, the CF&I case directly addresses this aspect of the dissent’s objection to DSM.  After acknowledging that adoption of interruptible electric rates constituted a demand side resource,
 the Court observed:

....With regard to interruptible rates, Public Service had proposed to create six subclasses of a very few users of electricity who would receive a substantial price advantage over firm service that was not available to the vast majority of the company’s customers.  Only the largest users of electrical service could qualify.  The rational basis for such a proposal, which otherwise might appear to discriminate against smaller customers who have no choice but to accept firm service and pay firm service rates, is that these large commercial and industrial accounts can provide Public Service with a substantial load management capability by declining service during occasional maximum demand periods.

(emphasis added) CF&I, at 586.  The dissent itself suggests that, with respect to rates applicable to different customer classes, it is unreasonable rate differences that are prohibited by the statute.  According to the dissenting opinion, DSM is unreasonable because the programs are primarily directed at industrial and commercial customers.  However, CF&I refutes the dissent’s conclusion.  That most DSM programs involve industrial and commercial customers simply reflects the fact that these are the programs that carry the greatest potential for cost-effective demand side savings.  In short, whatever interclass differences exist under the Stipulation are reasonable.  And, in any event, the Stipulation is intended to provide the opportunity for all customer classes to participate in DSM measures in the future.

23. With respect to the suggestion that DSM involves illegal intraclass discrimination, in addition to the above comments we note:  The dissent’s interpretation of § 40-3-106(1) is overly simplistic and narrow.  It emphasizes the statute’s use of the word “any” and concludes that any difference in treatment of customers within the same class (i.e. some ratepayers participate directly in a DSM program and some do not) is unlawful.  However, this reasoning assumes the conclusion reached.  What is proscribed by the statute is the grant of a “preference” (or “advantage”).  The dissent assumes, without support, that any difference amounts to a “preference” 

as that term is used in the statute.  That a particular ratemaking practice such as DSM may benefit all ratepayers is irrelevant in the dissent’s view, because some customers benefit more than others.  Every difference is an illegal preference.

24. We disagree with this interpretation of the statute.  The statute does not define “preference.”  Therefore, as the agency with authority to administer the Public Utilities Law, it is the Commission’s obligation to apply the statute and decide whether particular practices are preferences within the legal contemplation.  The Legislature, in § 40-3-106(1), has not stated that every ratemaking difference constitutes an illegal preference.  In fact, the last directive in § 40-3-106(1) is that, “The commission has the power to determine any question of fact arising under this section.”  We conclude that the Legislature intended that the Commission examine the factual circumstances involved in specific cases to determine whether a particular ratemaking practice is an illegal preference.  For the reasons discussed in this decision, we conclude that the Stipulation is reasonable and will result in just and reasonable rates.

25. We note that the Stipulation will not result in any difference in the DSM-related rates paid by customers within the same rate class.  Therefore, the dissent’s argument here (that a preference exists) is solely based upon the observation that not all ratepayers will benefit equally through the DSM programs.  See paragraph VIII.C.2. of dissent (intraclass preference will exist because some ratepayers, the non-participants in DSM programs, will benefit “far less so” than others).  This reasoning, however, implies that rates must be set for each individual customer, accounting for that individual’s specific cost of service and the precise benefits that customer will obtain, not only from DSM, but all other utility services.  Of course, under this interpretation of “preference” virtually no rates or ratemaking practices would be lawful.

26. The dissent itself observes that rate averaging (i.e. establishing identical rates to be paid by all customers within a class) is a common and well-established practice.  With rate averaging, customers within a rate class pay the same rates regardless of the costs of serving individual customers and regardless of the particular benefits derived by those individual customers.  At least for reasons of practicality, the fact that not all customers in a rate class will benefit equally from DSM does not mean that an illegal preference exists. Cf. CF&I, at 588-89 (Commission cannot determine with precision how interruptible customer’s individual costs will be affected by interruptible service).

27. The dissent is also mistaken in its assertion that DSM is discriminatory under the principles established by the Mountain States case.  That case essentially holds that in the absence of a specific statute, the Commission’s authority to engage in ratemaking to effect social policy (i.e. ratemaking “unrelated to the cost or type of the service provided” (Mountain States, at 498)) is restricted.  However, as discussed above, the Legislature has empowered the Commission to adopt DSM methods.  Moreover, DSM is related to cost and reliability of utility service, and, therefore, is not ratemaking for the purpose of effecting social policy.

28. The Stipulation (paragraph G) establishes the principle that, to the extent practicable, all customer classes will be provided an opportunity to participate in DSM programs.  Further, the Stipulation contains procedures for ensuring that cost-effective DSM is acquired by the Company, to the benefit of all ratepayers.  We conclude that the DSM entailed in the Stipulation is not discriminatory or preferential in any respect.

D. Other Objections to DSM

We note that in its rejection of the Stipulation the dissent relies upon a number of factual premises.  For example, the dissent asserts that the cost effectiveness of DSM programs is difficult to quantify; that DSM programs are always wasteful and ineffective; that the Stipulation is not necessary to avoid future interruptions in service; that the more appropriate solution to potential power shortages in the future is to adopt more cost-based rates;
 and that the Stipulation was agreed to by the parties for “political” reasons.  None of these assertions is supported in the record here.  In their testimony, the parties supported the Stipulation as being in the public interest for reasons directly related to the cost and reliability of service on Public Service’s system.  We find those reasons to be credible.

29. We further note that some of the factual assertions in the dissent (e.g. objections to the cost effectiveness of DSM) are misdirected inasmuch as the Stipulation does not even call for approval of specific DSM programs at this time.  The Stipulation simply establishes the principles to guide future selection of specific programs.  The time for objecting to specific DSM programs on the grounds that those measures are not cost effective is when rate recovery is sought.

30. The dissent advances other legal arguments that are plainly and clearly wrong.  Specifically, the dissenting opinion claims that any DSM-related rate constitutes a tax, citing  Thrifty Rent-a-Car v. Denver, 833 P.2d 852 (Colo. App. 1992).  However, the Thrifty case (page 855) itself points out that a tax provides revenues to defray general expenses of government.  No DSM revenues will be used for this purpose.  Rather, the DSM rates entailed in the Stipulation (and, for that matter, in past DSM programs approved by the Commission) are strictly related to the provision of utility service provided by Public Service, a private entity.  Approval of DSM rates is a public utility ratemaking function, not imposition of a tax.

31. The dissenting opinion also suggests that the Stipulation violates the anti-donation clause of the State Constitution, Article XI, § 2.  That clause prohibits grants or donations from State and local governments to private corporations.  In re Interrogatory Propounded by Governor Roy Romer on House Bill 91S-10005, 814 P.2d 875 (Colo. 1991).  As explained above, however, public utility rates that recover DSM-related costs do not involve a donation of public monies to private entities.  On its face, Article XI, § 2 is inapplicable here.

E. Conclusion

As we stated above, DSM is a well-established regulatory practice.  The arguments directed against DSM by the dissent are not new, and have been rejected by various courts in the past.  Ford Motor Company v. Michigan Public Service Commission, 562 N.W.2d 224, 233-234 (Mich. App. 1997) (DSM surcharge applicable to all customers, including non-participants in DSM programs, was legal; setting rates to recover DSM costs is traditional public utility ratemaking function); Multiple Intervenors v. Public Service Commission, 569 N.Y.S. 2d 522, at 524 (N.Y. App. 1991) (DSM is valid energy conservation measure, not “social policymaking”; setting rates to recover DSM costs is ratemaking function of state commission).  We reject all assertions that DSM is illegal.

VI. CONCLUSION
For the foregoing reasons, we find the Stipulation to be in the public interest.  As such, we approve the Stipulation.  Our approval of the Stipulation makes moot the Motion to Amend Settlement Agreement filed by the Company on March 14, 2000 in Docket No. 97A-297E.  See paragraph E, page 4 of the Stipulation.  An appropriate order will issue in Docket No. 97A‑297E.

VII. ORDER

A. The Commission Order That:

32. The demand side management and renewables segments of Public Service Company of Colorado’s 1999 Integrated Resource Plan are approved consistent with the above discussion.

33. The Stipulation and Settlement Agreement on Demand-Side Management submitted by the parties on May 17, 2000 is approved.

34. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins of the first day following the Mailed Date of this Decision.

35. This Order is effective on its Mailed Date.
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VIII. CHAIRMAN RAYMOND L. GIFFORD CONCURRING, IN PART, AND DISSENTING, IN PART:  
A. Introduction 

The Demand Side Management (DSM) Stipulation approved by the Commission combines an illegal tax with a $75 million corporate welfare program.  DSM is not authorized by Colorado law.  DSM constitutes an illegal preference that is forbidden by statute.  Moreover, the parties agreed to the DSM Stipulation not because they believe in it, but rather out of fear.  The record illustrates that DSM is wasteful, always falls short of expectations, and imposes costs upon the body of ratepayers as a whole to benefit a few, usually large commercial and industrial, customers.  DSM should have been rejected, and other alternatives explored.

B. DSM Lacks Statutory Authorization

1. Background

The first question the Commission must answer before approving this Stipulation is where it derives authority to approve a utility-sponsored DSM program.  The majority’s syllogism is simple: The Commission has broad discretion in ratemaking.  DSM involves ratemaking.  Therefore, DSM is a lawful exercise of our ratemaking authority.  Both the major and minor premise of this argument are false.

2. Ratemaking

a. A first sign of the Commission going beyond its statutory bounds is the invocation of the Commission’s “broad” legal authority under article XXV of the Colorado Constitution.  Colo. Const. Art. XXV.  The Commission’s legal authority is equal to that of the legislature before enactment of article XXV, except where it is defined or limited by statute.  See, Colorado Energy Advocacy Office v. Public Service Co. of CO, 704 P.2d 298, 306 (Colo. 1985) (citing Miller Bros., Inc. v. Public Utilities Commission, 525 P.2d 443, 451 (Colo. 1974); OCC v. Mountain States Telephone and Telegraph, 816 P.2d 278 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981). The Commission’s broad legal authority with regard to rate making has been given based on the idea that rate making is at best an inexact science.  See, City of Montrose v. PUC, 629 P.2d 619, 622 (Colo. 1981).  This plenary legislative authority over ratemaking is not carte blanche for the Commission to do what it wants, and then call it ratemaking, however. 

b. A signal that DSM is not a slam dunk comes from the Colorado Supreme Court.  The Court has noted that: “[t]he Demand Side Management Program was approved by the Public Utilities Commission after extensive hearings, but its legality has never been addressed by a court of law.”  Office of Consumer Counsel v. Public Service Co. of Colorado, 877 P.2d 867, 874 n.10 (Colo. 1994).  While this statement makes no conclusions about the legality of DSM, it is also rare for a court gratuitously to note that the legality of a program has not been decided.  It suggests, at least, that the court wondered about DSM’s legality. 

c. Taking up the court’s invitation, it is incumbent on the Commission to justify DSM’s legality.  Though the Commission has approved DSM programs for over ten years, efforts to ground them in statute have been scant, or worse yet, unconvincing.

d. Ratemaking involves the “ . . .right of consumers to pay a rate which reflects the cost of service rendered.”  See, Public Service Co. v. PUC 644 P.2d 933, 939 (Colo. 1982); accord Cottrell v. City and County of Denver, 636 P.2d 703 (Colo. 1981) (purpose of utility regulation is to insure that rates are not excessive  . . .).  A utility rate must represent the actual cost for providing the service to the consumer.  Public Service Co., 644 P.2d at 939.  Under the DSM stipulation, consumers pay more than the actual cost of service.  The DSMCA-rider has no relation to the cost of service; rather it operates solely as a transfer payment from the body of ratepayers to DSM program beneficiaries.  Therefore, the Commission violates state law by authorizing a rate which is unrelated to the actual cost of service.  Id.  Furthermore, it has long been a part of Colorado law that extra utilities services provided to a few customers can not be paid for by averaging the cost over all of the customers.  Consumers’ League of Colorado v. Colorado & Southern Railway, 172 P. 1064, 1066 (Colo. 1918).  As far back as 1918, the Colorado Supreme Court stated: 

In fixing a rate, neither the carrier nor the Commission has the right to consider any extra terminal services, that is to say terminal services which do not appertain to the traffic as a whole, but which are to be rendered in connection with certain parts of the traffic only . . . .  The Public Utility Commission has the power to fix rates for service performed, or to be performed, but it has no power to fix a charge for a service not to be rendered.

Id. at 1066.  The Consumers’ League case represents the foundation of the Commission’s authority and still represents the law in Colorado.  Therefore, to the extent that the DSM stipulation results in a rate in which ratepayers pay more than the actual cost of what they receive, the Commission is not legally authorized to accept the DSM stipulation. 

e. Indeed, the money collected through the DSMCA has nothing to do with a “rate.”  DSM money is not spent on providing any resources or services for the ratepayer.  It is a transfer payment from one ratepayer to another.  There is no relation to the cost of service or the value of service.  The bottom line is that DSM programs are simply not part of the Commission’s “ratemaking” duties, or authority.  

f. Past Commission attempts to justify DSM’s legality reinforce the point that there is scant statutory authorization for the program.  Decision No. C90-1551 accepted the first DSM settlement stipulation in Colorado.  See The Application of Public Service Company of Colorado to Place into Effect a Demand Side Management Clause Cost Adjustment Clause, Docket No. 90A-147E, (December 7, 1990).  Neither the Commission’s order nor the Stipulation and Settlement Agreement discuss the statutory authority for DSM.  Subsequent DSM-related dockets continued this tradition of silent acceptance of DSM’s legal premises.  See, Re: Investigation and Suspension of Tariff Sheets Filed by the Public Service Company of Colorado with Advice Letter No. 453‑Gas and Advice Letter No. 1133‑Electric, Decision No. 91‑918, Docket Nos. 91S-091EG, 90F-226E (July 17, 1991)(authorizing DSM “collaborative” process). 

g. A never-adopted policy statement citing the broad authority of the article XXV and §§ 40-3-101, 102 and 111, C.R.S., is the only attempt to ground DSM in law.  See Dec. No. C90-1641, Dkt. No. 90I-227EG.  None of these statutory provisions expressly authorizes the Commission to create a 

preferential rate structure to fund DSM programs.
  At best, § 40-3-111, C.R.S., states that the Commission “may consider  . . .any factors which encourage energy conservation” in setting rates, and § 40-3-102 states that the Commission has a “ . . .duty . . .to do all things, . . .which are necessary or convenient in the exercise of . . .[its power] . . .”  Neither of these provisions authorize ratemaking unrelated to the cost of service, much less preferential rates.  

h. Under the policy statement and the majority’s construction, it is difficult to discern a limiting principle that would not bring the entire redistributive power of the state of Colorado within the ambit of the Commission’s ratemaking authority.  So long as the Commission attaches a rate-rider to a utility bill, it would seem, what happens to the money from then-on is wholly within our ratemaking discretion. The Commission’s construction unmoors ratemaking from its basis in cost of service.
  This makes the term ratemaking meaningless, and sets the Commission on a course to act like a general utility taxing authority.
  None of this is contemplated in statute.

C. The DSM Stipulation Violates § 40-3-106(1)(a), C.R.S.

36. DSM constitutes an illegal intra-rate class preference and unreasonable inter-rate class difference.  Such preferences and unreasonable differences are forbidden by § 40‑3-106(1)(a), C.R.S., which prohibits both intra- and inter-rate class discrimination:

[N]o public utility, as to rates, charges, service or facilities, or in any other respect, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, charges service, facilities or, in any respect, either between localities or as between any class of service.

The first sentence absolutely prohibits granting any preference within a rate class.  The second sentence prohibits unreasonable differences between classes of service.
  DSM undeniably results in prohibited preferences within a rate class.  It likewise causes unreasonable differences between rate classes because, to even begin to succeed, DSM must be heavily weighted toward industrial and large commercial customers. 

37. DSM programs are funded through a rate-rider paid by all ratepayers.  The resulting pool of money from this rate-rider is then apportioned out to benefit a “deserving” subset of ratepayers.  This results in both intra- and inter-rate class preferences.  The beneficiaries of DSM are typically large, consumers, which are given money to change energy consumption, or capital improvements to reduce energy consumption (a two-fold benefit, the improvements themselves and the reduced future energy costs).  Therefore, the DSM rate is clearly preferential; everyone pays the same amount while some benefit and others do 

not (or at least far less so).
  The stipulation favors those ratepayers that are participants in DSM projects at the expense of those who can not or do not participate.
  

38. Section 40-3-106(1)(a), C.R.S., prohibits granting any preference in rates, charges, service, facilities, or in any other respect.  Thus, even if the majority is correct and DSM is ratemaking, it is still prohibited because it is 

preferential. 
 To the extent DSM programs confer special service, facilities and in other respects preference some customers within a rate class over others, it is prohibited by this statute.  Furthermore, there is no other statutory authority that overrides this blanket ban on preferences to allow this DSM Stipulation.  See, C.J.S. 73 B Public Utilities § 43, pg. 253  (“It is as improper to discriminate in favor of a municipality, or a benevolent, religious, or eleemosynary institution, as in favor of any other customer of a utility, unless the statute expressly provides therefor.”  (emphasis added).  The lack of statutory authorization for a preferential rate for DSM can be contrasted with § 40-15-208, C.R.S., which created the high cost support mechanism (HCSM) for telephone service.  Section 40-15-208, C.R.S., expressly authorizes the Commission to create preferential rates and charges to subsidize telephone service in high cost areas.
  Section 40-15-208 C.R.S.  The resulting subsidy from the HCSM rate element is used to reduce the price of basic telephone service below the actual costs.  Id.  The direct authorization to create a preferential rate in one situation but not in another, further evidences the lack of legislative intent to give the Commission the legal authority to authorize DSM.

39. Contrast also Colorado’s flat out prohibition of “any” preference or advantage or prejudice or disadvantage to other states, whose legislatures have adopted different standards:

No [public utility] shall make or grant any undue preference or advantage to any person, corporation or locality or any particular description of service in any respect whatsoever, or subject any particular person, corporation or locality or any particular description of service to any undue or unreasonable prejudice or disadvantage in any respect whatsoever.

N.Y. Pub. Serv. Law Art. 4 § 65(3) (Consol. 1999).

(c) An electric utility may not:

(1) grant an unreasonable preference or advantage concerning rates to a person in a classification;

(2) subject a person in a classification to an unreasonable prejudice or disadvantage concerning rates; or

(3) establish or maintain an unreasonable difference concerning rates between localities or between classes of service.

Tex. Util. Code Ann. § 36.003.  The New York and Texas statutes represent a different standard than applies in Colorado.  Substituting the word “undue” or “unreasonable” for “any” makes all the difference in the world.  Those states commissions’ possess the discretion to determine whether intra-class discrimination is due or not, reasonable or not.  The Colorado legislature by its choice of the word "any" did not give this Commission that same discretion.  See also, for example, Utah Code Ann. § 54-3-8; Idaho Code 61-315 (identical to Colorado’s language).

1. Case Law: Mountain States Legal Foundation v. PUC

a. To the extent there remain any doubts about the illegality of DSM, the Colorado Supreme Court dispels them in Mountain States Legal Foundation v. Public Utilities Commission of the State of Colorado, 590 P.2d 495 (Colo. 1979).  There, the Court construed § 40-3-106(1)(a) and held that the Commission’s authorization of a preferential rate without direct statutory authorization was illegal.  In Mountain States Legal Foundation, the court overturned the Commission’s effort to set up a preferential utility rate in order to benefit low-income elderly and low-income disabled customers.  Id. at 497.  The court states:  

It is clear in the case before us that the PUC’s authority to order preferential utility rates to effect social policy has, in fact, been restricted by the legislature’s enactment of section 40-3-106(1), C.R.S. 1973 and section 40-3-102, C.R.S. 1973.  

Id. at 497.  The court went on to state:

When the PUC ordered the utility companies to provide a lower rate to selected customers unrelated to the cost or type of the service provided, it violated section 40-3-106(1)’s prohibition against preferential rates.  In this instance, the discount rate benefits an unquestionably deserving group . . . . This unfortunately, does not make the rate less preferential . . . . The legislature clearly provided against such discretionary power when it prohibited public utilities from granting “any preference.”(emphasis added)

Id. at 498.  The court’s direct reference to “any preference” provides a clear statement of the § 106(1)(a)'s proper construction.  The Commission violates that law by authorizing the DSM stipulation, which creates preferential rates, preferential services and preferential facilities.

b. The DSM Stipulation is not distinguishable from the Mountain States Legal Foundation.  First, the reasoning behind Mountain States Legal Foundation case is simple: the Commission can not create preferences unless directly authorized by statute.  Id.  A lower rate for low-income elderly and handicap customers is preferential in that all ratepayers pay for the benefit of a few ratepayers.  An energy consumption reduction incentive or capital improvement to a specific ratepayer is preferential in exactly the same manner, everyone pays for the greater benefit of a few.  Mountain States Legal Foundation underscores the flat out prohibition on intra-class discrimination in § 40-3-106(1)(a), C.R.S.
  Furthermore, DSM constitutes “social policy” just as a preference for low income elderly or disabled does.  DSM represents an attempt to provide overall benefit to the utilities system as a whole.  In addition, DSM is a conscious decision to consider the demand side of the utilities regulation equation in addition to the supply side. Such consideration is not necessary for utilities regulation.  The consideration of DSM is influenced by various concerns, i.e. the environment, international politics, etc., rather than the simple competitive market pressures simulation of fundamental utilities regulation, making DSM a “social policy.” 
 

c. Proponents of DSM may argue that DSM provides benefits to all ratepayers and, therefore, is not preferential.  The argument is that the energy savings across the entire energy system results in benefits for all ratepayers, i.e. avoided costs of supply side resources.  This argument does not hold up for three reasons.  

d. First, regardless of the potential overall cost benefit analysis to the general ratepayer, some consumers still receive disproportionately large benefits.  In the Mountain States Legal Foundation opinion the court did not even 

consider whether the preferential rate would be cost effective.
  Mountain States Legal Foundation, supra.  Even if everyone benefits, some will receive much larger benefits and therefore the stipulation creates an illegal preference. 

e. Second, there is reason to question the economic tests that suggest the overall benefits of DSM.  The DSM stipulation relies on the Total Resource Cost (TRC) test to determine DSM program cost effectiveness.  However, the TRC test disregards the costs incurred by the general ratepayer.
  Under the TRC test, DSM can go forward even if the outcome in not Pareto-optimal for all ratepayers.  The Rate Payer Impact Measure (RIM) test, on the other hand takes into account the increased rates and costs to the general rate payer.
  While the TRC test projects an overall cost effectiveness to DSM programs, the same programs largely fail under the RIM test.

f. To make matters worse, DSM programs are generally more effective when directed at the Commercial and Industrial (C & I) classes of customers (they are larger and more concentrated users of energy).  As a result, DSM packages 

are generally weighted in favor of these customers.
   Public Service testified that of the $75 million proposed DSM package 80% of it would be targeted to the C& I classes of customers.  However, the stipulation itself does not contain such a stipulation.  Historically, residential DSM programs have accounted for only 7% of all DSM programs.  Given Public Service’s incentive to make the DSM programs as cost effective as possible they will have every incentive to limit the residential DSM programs.  In other words, there is no guarantee that the residential ratepayer will get even as little as 20% of the total DSM package that is cost effective per the RIM test.  Therefore, DSM expenditures on the whole are even lest cost effective to the general rate payer because the majority of the money is spent on DSM programs for the C & I classes of customers where the RIM test has its lowest scores.  For example, how one defines “cost effectiveness” plays a part in the economic analysis.  The tests assume a cost-effective level of 1.00, which simply translates to a return of anything 

more than $1 per $1 spent.  However, in real life a $1.01 return on a $1.00 investment would not be considered “cost effective” by many people.  

g. Furthermore, economic analysis has inherent problems.  All of the DSM cost benefit tests involve basic assumptions, i.e. inflation rate, reserve margins, demand charges, etc. each of which represents a potential for error.  In addition, the number of factors which affect the cost-effectiveness of a particular action are potentially infinite, no single test can take into account each and every possible factor.  Furthermore, quantifying many of the factors involved in these particular tests is difficult at best. In fact, actual Benefit-Cost Ratio scores for DSM programs are historically lower than projected by economic analysis.  See, Haines DSM hearing testimony.  Therefore, the actual cost effectiveness of DSM is chronically dubious.

h. Third, much of the theoretical cost effectiveness of DSM programs relies on the subsequent reduction of supply-side requirements.  However, the present stipulation has no direct supply-side savings.  The best that could come from the present DSM stipulation is a possible reduction in 

future supply-side needs.
  And even this is doubtful.  DSM is premised on giving corporations and persons grants and transfer payments to reduce their energy load.  But this assumption is static, and fails to account for probable behavior of consumers receiving this windfall.  As a residential consumer, if you give me money to upgrade my air conditioning, then I can take my savings and, say, buy a computer.  As a commercial customer, I can take my DSM “savings” and expand my business in other energy-using ways.  The pre-Stipulation testimony in this docket from Public Service and Staff made the point that DSM always fails to deliver the benefits it promises..  The demand side reductions are always more costly than anticipated or smaller than expected.  By increasing this program from $10 million failure to a possible $75 million, the Commission meets Einstein’s definition of insanity: doing the same thing over and over and expecting different results. 

2. The DSM Stipulation is Necessary to Avoid Interruptions in Service

i. DSM proponents could argue that the Commission has the legal authority to authorize DSM from the duty to ensure uninterrupted utilities service.  See, Consolidated Freightways Corp. v. PUC, 406 P.2d 83 (Colo. 1965) (Commission has duty to prevent ratemaking which could result in non-availability of the service to the public).  The DSM testimony suggests that Public Service faces “challenges” in meeting the increasing demand for energy.  The DSM Stipulation, it could be argued, is designed to mitigate those challenges and thus prevent any potential interruptions in service.  

j. However, such an argument has several problems.  First, the Commission still lacks express authority to create a preferential rates, services and facilities.  Other solutions to the potential problems facing exist for which the Commission does have the statutory authority to implement, i.e. accurate pricing.  

k. Furthermore, the Commission has already agreed to the supply side and demand-side calculations that were presented as part of the current IRP.  Because the DSM Stipulation does not result in any supply side savings, acceptance of the stipulation would be paramount to stating that the Commission miscalculated the previous figures by more than 124 MW.
   In addition, the DSM programs proposed in the stipulation will not be in place until the year 2002.  Any “emergency” authorization from the statutes justifying a preferential rate system is lessened by the fact that the effects of the potential solution are at least two years away.  Finally, the DSM stipulation represents 124 MW of energy savings over a 3 year period, whereas Public Service anticipates a demand increase of 1500 MW in the next five year period.  Even if the DSM programs are 100% effective, the total benefit will be somewhat insignificant given the projected demand increases. 

l. Therefore, the argument that the Commission is legally justified in authorizing the DSM stipulation based on implication from the statute and the “emergency” situation facing Public Service is legally tenuous at best.  Furthermore, the potential impact of DSM on energy supply shortfalls is questionable.  Finally, other more effective and legally justified solutions to the problem exist, i.e. accurate pricing.

D. The Big Picture

The Real Problem

m. DSM purports to be an interim solution to mitigate electric supply constraints the state faces in the coming years.  Legality aside, it is a terrible solution to the supply-side problems.  As recounted in the testimony, the most severe supply-side problems are now occurring during the summer months when “needle” demand peaks occur on hot days.  Unprecedented growth in the area combined with the increasing prevalence of air conditioning cause these peaks to strain the system to the breaking point.

n. DSM purports to mitigate these peaks with transfer payments to those users who, if the program functions properly, contribute most to these system-straining needle peaks.  But there are other, more direct, less objectionable ways to influence the demand side. 

o. As the evidence in this docket shows, part of the problem is that consumers have the wrong price signals.  The rates are set on a flat-rate system, averaging the overall cost of producing that energy.  With regard to the peak capacity supply shortages, the problem is that the increased cost of carrying the supply resources necessary to meet peak demands are not reflected in the costs at peak demand times.  For example, if energy costs $1 per unit at low demand times and $10 per unit at peak demand times, then the rate is averaged at something like $3 per unit at all times.  As a result, during peak periods consumers are receiving $10 worth of energy for $3 and have no incentive to reduce their consumption. Until the market signals are in place and individuals have economic incentives to reduce their consumption, the problems that lead to the DSM proposal will persist. 

E. The Real Solution: Accurate Cost-Based Rates

40. The real solution to the present problem is simple: accurate cost-based rates.  To the extent feasible, the energy rates should reflect the actual cost of producing that energy.  Accurate cost-based rates would send the proper pricing signals to the individual consumers, which would allow them to make their own decisions as to consumption.  The energy that costs $10 per unit at peak times would cost the consumer $10, giving the consumer the incentive to reduce consumption during peak times. 

41. Granted, true real-time cost-based rates for all consumers are not currently possible or feasible given the costs involved with such tracking and other administration.
  However, a sufficient level of cost determination and subsequent rate adjustment is possible.  For example, peak times could be defined in terms of weeks or months instead of days or hours.  Furthermore, the different classes of customers could be dealt with in different ways, real time metering might be feasible for the larger and more centralized commercial and industrial classes of customers, whereas residential customers could continue to be metered on monthly schedules.  In addition, variable rates would require adjusting across the whole to maintain the same level of revenue to the utility company provided by the current averaged rate system.  Given the uncertainty inherent in the rate-making process, a workable variable rate system would at least be no worse than the present system.
  However, the variable rates would provide consumers with the proper pricing signals to reduce peak time consumption and achieve an efficient level of overall consumption.  

None of these rate structures are particularly novel, either.  Marginal cost rates and time-of-day pricing have been experimented with since the 1960’s.  See, e.g., New York State Council of Retail Merchants, Inc. v. Public Service Commission, 45 N.Y. 2d 661, 384 N.E.2d 1282 (N.Y. App. 1978); In re Madison Gas and Electric, 5 PUR 4th 28 (Wis. 1974); Charles F. Phillips, Jr., The Regulation of Public Utilities 3d ed. 442-465 (PUR, Inc. 1993).  Seasonal rates and block rates present other alternatives for the Commission to set price signals closer to the actual marginal cost.  Phillips, supra.  Surely any of these rate design alternative is superior to the Rube Goldberg-programs that constitute DSM.  Furthermore, attempts to make rates more closely mirror the incremental costs of energy 

production serves basic equity—ratepayers pay for what costs they cause; instead of pay to reduce someone else’s use.  Finally, marginal cost rate design does not indulge in the fatal conceits of central planning that plague DSM.  By attempting to set rates closer to cost, the Commission then lets consumers decide to conform their behavior to the new price signal; in contrast, with DSM, a central authority takes from all ratepayers, gives to “deserving” ratepayers, with the hope that this transfer payment will reduce electric load.  Experience teaches that this rarely succeeds, even with a non-Paretian cost/benefit criteria.

F. Conclusion

For these reasons I am strongly opposed to the majority’s acceptance of the DSM stipulation.  First and foremost, the Commission does not have the legal justification to authorize DSM programs.  Furthermore, DSM is a temporary solution that does not in fact deal with the fundamental problem, that consumers do not have economic incentives to reduce consumption.  In addition, DSM programs are not even effective even as temporary solutions.  The real solution to the problem currently facing the Commission is to move toward arate design that better reflects the cost of producing peaking power.  Variable rates would provide individual consumers with the economic incentives to maintain their consumption at economically efficient levels.  Therefore, rather than authorizing the current DSM stipulation the Commission should recommend to Public Service that it study rate design alternatives that send consumers more accurate price signals.

G. Postlude

42. The present DSM question seems to reach deeper than whether or not the Commission should authorize the stipulation agreement.  A more fundamental question arises: What role should the Public Utilities Commission play in our government and in our society?  

43. As “natural monopolies” public utilities do not have competitive market pressures to prevent the exploitation of the general public.  For example, because there was only one set of railroad tracks the railroad was free to charge different customers different prices.  Railroad companies could play favorites or extort money from individuals or groups of individuals.  Government exists in large part to prevent the exploitation of members of its society.
 Therefore, the task of regulating the public utilities fell to the legislature, which in turn found it more efficient and rational to delegate the powers to an administrative agency.  Thus, the Public Utilities Commission was created.  The regulation of utilities was the simple control of prices to reflect the cost plus a reasonable return on investment.  

44. However, various factors, i.e., a greater understanding of the environmental impact of energy production and technological advances that challenge the notion that public utilities are “natural” monopolies, have caused the Commission to question its proper role in our government and society. If the Commission remains a simple substitute for market pressures, then the technologies and social pressures which are leading to deregulation in every aspect of the Commission’s business are slowly phasing out the Commission’s reason for existence.  

45. The proponents of IRP and DSM view the Commission as a body which does and should have a broad authority to enact social policy through the consideration of a broad scope of factors in conducting every day business.  However, as discussed, the Commission does not have the legal authority to be a social policy body.
  Furthermore, the Commission should consider more fundamentally whether such social policy decisions properly rest with the Commission or, given our representational democracy system of government, with the legislature.
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46. In addition to the definition of the Commission’s role, the present DSM stipulation proceedings have taken on a ideology vs. practicality persona.  On the one hand, the stipulation may be illegal and philosophically a poor solution; and, on the other hand, the stipulation represents an attempt at a short-term, practical solution to potential interruptions in service.  The tension is evidenced by the schizophrenia of the parties involved, including Public Service, the Commission staff and the OCC, all of which appear to have taken complete opposite stances from the stipulation either within the present or past DSM dockets.  The DSM stipulation begins to look like a political tool to prevent real or perceived blame if in fact service is interrupted at some point in the future.  If this is the case, the Commission and the parties charged with representing the general ratepayers, do a great disservice to the ratepayers by accepting the stipulation.  The citizens of Colorado do not deserve a face-saving measure with a $75 million price tag. 

IX. COMMISSIONER ROBERT J. HIX DISSENTING, IN PART:

E. I agree with the Commission in all respects except for that portion limiting the additional wind capacity to the 35 megawatts proposed by Public Service for its WindSource program.  Several witnesses discussed the value of acquiring additional wind capacity at this time.  Greater economies will be achieved through a larger wind program.  Value is added through a more diverse, risk-mitigating portfolio that additional renewables provide.

F. While the voluntary nature of WindSource is attractive, it results in benefits accruing to "free riders" and the program is artificially constrained by Public Service's slowed acquisition of wind capacity.  Parties who supported only a voluntary wind program ignore the value of risk mitigation and diversity in resource acquisition.  Generally, electric customers are not given the prerogative to select different types of power supply, and this docket is not about customer choice.

G. The focus of this decision should be on what elements of a resource plan provide the optimum package of various types of resource inputs.  This record reflects that substantially more wind power can be added to the resource mix at minimal impact on rates.  Once we internalize the benefits of reduced risk and improved environmental quality, the obvious result is substantial reward at little or no extra cost.

H. For these reasons I would have directed Public Service to acquire more wind power and, for ratemaking purposes, would treat the costs associated with that power like other generation costs.
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� Because this case originated from Docket No. 99A-549E, the parties in that case were made parties to the instant proceeding by order of the Commission (Decision No. C00-40, pages 3 and 4.  Intervenors to the present case include:  the Arkansas River Power Authority; the City and County of Denver; the Office of Energy Management and Conservation; the Colorado Independent Energy Association; Colorado Interstate Gas Company; the Colorado Mining Association; the Colorado Office of Consumer Counsel; the Colorado Renewable Energy Society; Holy Cross Electric Association, Inc.; the Land and Water Fund of the Rockies; the North American Power Group, Ltd.; Staff of the Commission; and Tri-State Generation and Transmission Association, Inc.


� All the parties agreed that the Company’s voluntary WindSource Program has been successful.  Mr. Rabago, testifying on behalf of CRES, pointed out that the WindSource Program is the largest selling green pricing service offered by a regulated utility in a non-competitive market in the world.


� The parties to the settlement are:  Public Service; Staff; the City; the Colorado Governor’s Office of Energy Management and Conservation; the OCC; and The LAW Water Fund.


� In contrast, under the terms of the Stipulation DSM costs would average $605/kW ($75 million divided by 124 MWs).


� The Total Resource Cost Test (“TRC”) is designed to ensure that the utility, target customers and the general ratepayers all benefit.  The intent of the TRC test is to minimize the total economic cost of meeting customer needs for electricity (i.e., to maximize economic welfare).  At the June 22, 2000 hearing, Ms. Haines testified to the conservative nature of the Company’s avoided cost method.  She stated that the Company employs a short estimate of measured lifetimes and conservative estimates of avoided transmission and distribution costs.  This increases the likelihood that DSM programs will have measured cost/benefit ratios greater than one.


� As several witnesses pointed out, distributional issues are often more visible on the demand side than on the supply-side.  To put things in perspective, Public Service has identified a need for 1,200 MWs of new capacity between 2002 and 2005.   It has been estimated that ratepayers will pay over $1 billion for this new capacity, over the ten-year lives of the contracts Public Service is soliciting in its supply-side request for proposal.  This new capacity will have a rate impact on all customers, and on all customer classes, not just customers causing the load growth that requires the acquisition of new capacity.  When a utility adds generation, transmission, or distribution capacity, the costs of that new plant investment are seldom allocated only to those customers whose load growth created the need for new capacity.  Rather the costs are rolled into rates in ways that spread the incremental costs among all customers.


�  Even when the OCC was arguing that Public Service should be required to offset supply-side resources in its March 15th Answer Testimony, it stated its belief that it was more likely that Public Service would acquire more expensive capacity by failing to solicit DSM resources, than it was that Public Service would acquire too much capacity by soliciting DSM resources in addition to supply-side resources. 


�  For example: Industrial Customers of Idaho Power v. Idaho Public Utilities Commission, 200 PUR 4th 371 (Idaho, 2000); Porter v. South Caroline Public Service Commission, 504 S.E.2d 320 (S.C., 1998); Potomac Electric Power Company v. Public Service Commission, 661 A.2d 131 (D.C. App, 1995); Association of Businesses Advocating Tariff Equity v. Michigan Public Service Commission, 522 N.W. 2d 140 (Mich. App., 1994); In re Green Mountain Power Corp., 648 A.2d 374 (Vermont, 1994).


�  The dissenting opinion itself notes that the Commission is a constitutionally created agency and, as such, possesses authority equal to that of the Legislature except where limited by statute.  Colorado Energy Advocacy Office v. Public Service Company, 704 P.2d 298 (Colo. 1985).  Therefore, no specific affirmative statutory authorization is necessary for the Commission to adopt DSM programs.  The dissent, for unexplained reasons, finds that invocation of the Commission’s broad constitutional authority is a “sign” that the Commission is exceeding its authority.  This is curious reasoning.  The Commission’s broad power to regulate public utilities is a principle specifically established by the Colorado Supreme Court in various contexts.


�  The dissent may disagree that DSM is an effective method for influencing an adequate supply of energy and for encouraging energy conservation.  However, this objection relates to the specifics of particular DSM programs, not to the legality of DSM in general.


�  These statutory provisions also answer the dissent’s contention that DSM constitutes an illegal preference under § 40-3-106, inasmuch as, in these statutes, the Legislature specifically authorized the Commission to adopt DSM.  See discussion infra.


�  In part, the dissent cites Consumers’ League of Colorado v. Colorado & Southern Railway, 172 P. 1064 (Colo. 1918) in support of this argument, suggesting that this case “represents the foundation of the Commission’s authority.”  This statement is certainly hyperbolic.  We note that this 1918 case, which involved ratemaking for a railroad instead of a fixed utility like Public Service, has never been cited in another Colorado court opinion.  


�  We note that the dissent itself appears to diverge from its theory by its statement that rates may also be based upon “value of service” considerations.


�  We point out that approval of the Stipulation here does not result in Commission approval of any specific program.  The dissenting opinion suggests that all DSM programs are always cost-ineffective.  However, as discussed infra, this remarkable premise is a factual one that lacks support in this record.


�  One of the Company’s DSM programs for the residential class provides a $25 payment to customers who allow Public Service to place a load control device on their air conditioning units.


�  See CF& I, at 580, and footnote 3.


�  The dissent is mistaken in its assertion that current rates are not reflective of system peaking costs.  The electric rates for the Company were approved by the Commission and were based, in part, upon the average and excess demand cost allocation method.  This method does reflect the costs of serving various customer classes at the time of system peak.  There is nothing in this record that indicates that the “solution” to the growth in demand for electricity is simple modification of the electric rate design.  Given the growth in demand on Public Service’s system, it would be reckless for the Commission to reject the Stipulation, in part, in the unsupported and unexamined hope that future adjustments to rates will decrease future demand for electricity at times of system peak.


� The majority’s epithets of my “disappoint[ing]” [ V.], “incorrect” [V(B)(2)], “narrow[],” “formalistic[],” [ V(C)(4)], “overly simplistic and narrow,” [ V(C)(6)] and “plainly and clearly wrong,” [ V(D)(3)] analysis fail to convince me of the apparent manifest stupidity of my position.  Fortunately, the majority’s rhetorical vehemence is meant to obscure its pallid analysis.  Near as I can tell, the majority’s position boils down to three points: 1) “everyone else is doing it, so why can’t we?;” 2) “this is reasonable despite any statutory limits on our authority;” and, 3) “a preference is not a preference if we say it is not a preference.”


� The Commission recently cited Public Service Co., supra, as limiting our ability to approve a competitive rate scheme without looking to the cost of service.  See In the Matter of the Petition of Totem Gas Storage LLC For A Declaratory Order, Decision No. C99-1376, ¶ 7, Docket No. 99D-415G (Dec. 20, 1999). 


� The majority seems to think that if they repeatedly say §§ 40-3-111(1) and 40-6-111(2)(a), C.R.S., expressly authorize utility-sponsored DSM, then it will be so.  See pp. 21, 27.  “Express authority” means:


Confer[ring] power to do a particular identical thing set forth and declared exactly, plainly, and directly with well-defined limits.  An authority given in direct terms, definitely and explicitly, and not left to inference or implication,…


Black’s Law Dictionary 521 (5th Ed. 1979).  Sections 40-3-111(1) and 40-6-111(2)(a) C.R.S., confer no such express authority.  Allowing the Commission to consider factors which influence adequate energy supply and encourage energy conservation may allow the Commission to infer, imply, interpolate, or find DSM authority emanating from a penumbra of these sections, but surely this is not express authority.  To my “overly simplistic and narrow” way of thinking, express authority from the legislature would read something on the order of: “The Commission is authorized to implement utility-sponsored demand side management programs.”  


� Using cost of service as the lodestar for ratemaking does not forbid rate averaging.  It is inherent in the notion of classes of service that costs of service be averaged.  However, Colorado law sets up a formalized structure for when rates can be averaged and differentiated.  Different classes of service are allowed based on commonality of cost of service, value of service and demand elasticity.  The respective classes, according to § 106(1)(a), cannot be based on unreasonable differences. Once the class is set, however, no discrimination within the class is allowed.


� Though the state never formally touches the money, the DSM and the funds derived from it are indistinguishable from a tax.  See Thrifty Rent-a-Car v. Denver, 833 P.2d 852, 855 (Colo. App. 1992).  Instead of a fee, which would go to a particular purpose, the DSMCA money is transferred to a variety of yet-to-be-named program beneficiaries.  


� It is notable that any discrimination within a class of service is forbidden; whereas unreasonable discrimination between classes of service is forbidden.  The latter standard gives the Commission some discretion factually to justify differences; the former does not.


� The DSM rate preference goes beyond the averaging that is traditionally involved in utility rate design.  Price-averaging as reflected in the existence of different rate classes evolves from both cost of service and value of service considerations.  The averaging at the rate class level should end where the expense of further definition of the exact costs of providing a service or product outweighs the benefits of accurate pricing.  Price averaging occurs in competitive markets, i.e., ten cents per minute long distance calling plans, and the Commission is justified in price-averaging to the extent the Commission simulates competitive market pressures.  The DSM rate-rider is neither a part of the cost of providing utilities service; nor does DSM have any relation to value of service.  It is simply in a direct, quantifiable and substantial benefit to some ratepayers at the expense of others.  Therefore, the DSM rate-rider is not simply a part of rate design averaging of costs.


� Proponents of the DSM stipulation may argue that all ratepayers do in fact have the opportunity to participate.  This is simply not true.  First, the DSM stipulation is capped at $75 million, meaning that there is a set limit on the number of participants.  Furthermore, DSM is premised on the concept of a larger group paying for energy efficiency of a smaller group.  If everyone could or did participate in DSM programs (in effect equaling the economic incentives of accurate pricing signals), DSM would simply collapse for lack of funding.  In addition, some ratepayers may have already taken energy conservation measures or are not consumers of excess energy in the first place.  These ratepayers are simply not candidates for participation in DSM programs (i.e. if an individual does not own an air conditioner they can not be paid to turn it off), and will be victims of their own foresight.  The parties to the DSM stipulation appear to recognize this situation, however, they apparently fail to understand its implications.  


� The majority ignores the dictum “generalia specialibus non derogant.”  See Ex parte Crow Dog, 109 U.S. 556, 570 , 571 S., 3 S.Ct. 396, 405 (1883).  It is an interpretive canon so time-honored that it is in latin, and, what is more, is codified at § 2-4-205, C.R.S.:


If a general provision conflicts with a special or local provision, it shall be construed, if possible, so that effect is given to both. If the conflict between the provisions is irreconcilable, the special or local provision prevails as an exception to the general provision, unless the general provision is the later adoption and the manifest intent is that the general provision prevail.


Here, the Commission’s plenary legislative authority over ratemaking is limited by the more specific provision of § 40-3-106(1)(a), C.R.S.  Thus, proper statutory interpretation would read even our plenary ratemaking authority to be limited by the more specific statute forbidding any intraclass preference or advantage.  The majority’s reading inverts the traditional canon and has the Commission’s energy conservation and supply adequacy “considering” authority override the specific, clear prohibition on preferences and advantages in § 40-3-106(1)(a), C.R.S.  


� Section 40-15-208, C.R.S.: “The commission is hereby authorized to establish a mechanism for the support of universal service….  The purpose of the high cost support mechanisms is to provide financial assistance to local exchange providers to help make basic local exchange service affordable….”


� In addition, the current DSM stipulation violates at least the plain language of several other provisions of Colorado state law.  For example, § 2, Article XI of the Colorado Constitution states: “Neither the state…shall make any donation or grant to, or in aid of,…any corporation or company…” (emphasis added).  This section of the constitution was intended to prohibit all public aid to railroad companies “no matter what might be the public benefit” Colorado Cent. R.R. v. Lea, 5 Colo. 192 (1879).  While subsequent cases have brought into question the exact nature of § 2 of Article XI, at least on its face DSM would be in violation of such a provision.  See, In re Interrogatory Propounded by Governor Roy Romer on House Bill 91S-1005, 814 P.2d 875, 882 (Colo. 1991).  Finally, the Taxpayer’s Bill of Rights, Art. X, § 20 states that all new taxes must be approved through a popular vote of the people.  Again, to the extent that DSM represents a tax, see Thrify Rent-a-Car, supra, it would also violate Art. X, § 20.  


� Residential class customers are projected to receive approximately 20% of the DSM funds (although, historically Residential customers have received less than 10% of DSM funds) while Commercial and Industrial class customers will receive the remaining 80%, resulting in inter- class discrimination.  Furthermore, not all members of any of the three customer classes will be able to participate in the DSM programs resulting in intra-class discrimination, i.e. some residents will benefit by participation while other residents will not.


� The Commission’s never-adopted policy statement in Decision No. C90�1641, Docket No. 90I-227EG stated:  


We will hereafter consider at least the following influences and considerations in setting and implementing our regulatory objectives:


a.	An inter-dependent, but competitive global economy with increasing income disparities within and among nations;


b.	A physical environment at risk;


c.	An opportunity for society to reduce present and future risk and discontinuities by pursuing diversity of energy supply sources, developing renewable energy resources, and investing in efficiency; and


d.	A regulatory process among the Commission, Colorado utilities, the legislature, and Colorado consumers, which integrates the strengths of democracy, free markets, and technology towards a sustainable society.


Dec. No. C90-1641, Dec. 5, 1990, pg. 5.  This statement clearly indicates that DSM is in fact a “social policy.”  In addition, the statement illustrates that DSM is a broad expansion of the Commissions duties and authority beyond the traditional scope of utilities regulation.  


� Actually the court in Mountain States Legal Foundation does state that the low income elderly and disabled are “an unquestionably deserving group” which suggests recognition of the idea that all rate payers would in some way benefit from the preference.  However, the court nonetheless flat out rejected the preferential rate. Mountain States Legal Foundation, 590 P.2d 495


� The Commission’s sophisticated--as opposed to my overly simplistic and narrow--construction of § 40-3-106(1), C.R.S., is a tad opaque, but I will try to respond to this novel hermeneutic technique.  The majority begins with the unobjectionable proposition that the Commission must define the term “preference” as used in § 40-3-106(1)(a).  Orthodox statutory interpretation and Colorado law, § 2-4-101, C.R.S., would have the Commission construe the term according to its familiar and accepted meaning.  “Preference” means “the granting of precedence or advantage to one over others.”  American Heritage Dictionary 976 (2d Ed. 1982).  “Advantage” means a relatively favorable position.  Id. at 81.  I conclude that taxing all members within a rate class and then disbursing those rents to specific members of that same rate class gives precedence to and a relatively favorable position to the recipients of DSM funds as opposed to the rest of the rate class.  By contrast, the majority reads § 40-3-106(1)(a) as a legislative invitation to decide what constitutes a preference based on given factual circumstances, and if the intraclass differences are “reasonable,” then the Commission may allow them.  In other words, § 40-3-106(1)(a) only prohibits unreasonable intraclass differences.  The majority arrives at this construction notwithstanding that the very next sentence of § 40-3-106(1)(a), C.R.S., explicitly says just that: no “unreasonable difference…as between any class of service.”  Therefore, according to the majority, the legislature meant the very same thing as to intraclass and interclass preferences.  This is truly a Through the Looking Glass moment that, were in not so hackneyed, would warrant full quotation of Humpty Dumpty’s word game.  The majority’s position boils down to this: an intraclass preference is not a preference if we say it is not a preference.  Mr. Dumpty could not have said it better. See Lewis Carroll, Through the Looking Glass, Ch. VI.


� Total Resource Cost Test (TRC): This test examines the program benefits and costs from Public Service’s and Public Service customers’ perspectives.  On the benefit side, it includes reduction in generation costs as well as non-energy and tax benefits.  On the cost side, it includes costs incurred by both Public Service and the participants.  Public Service Company of Colorado Economic Analysis of DSM Measures, June 15, 2000, pg. 2. 


� Ratepayer Impact Test (RIM): All ratepayers (participants and non-participants) may experience an increase in rates to recover lost revenue.  This test includes all Public Service program costs as well as lost revenues.  On the benefits side, this test includes all avoided energy and capacity costs. Public Service Company of Colorado Economic Analysis of DSM Measures, June 15, 2000, pg. 2.  Even if Mountain States Legal Foundation permitted discrimination under § 106(1)(a) if the preference met some overall cost/benefit analysis test, the RIM test would be the only permissible measure.  Notably, none of the tests in this DSM Stipulation meet the RIM test.


� Contrary to the majority’s triumphalism over CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577 (Colo. 1997), it proves my point as to the formalism required before Colorado law permits rate discrimination.  The Commission can, in my view, create different rate classes based on reasoned distinctions, including consideration of the cost of service and value of service.  Once those classes are set, however, § 40-3-106(1)(a), C.R.S., prohibits any preference of advantage or prejudice or disadvantage within the class.  As to my position that DSM creates unreasonable interclass rate differences, I recognize that reasonable people may disagree over this.  Colorado law permits the Commission’s reasoned discretion on interclass rate differences.


� The failure to have any corresponding offset to the IRP demand forecast, see Docket C00-007E, undercuts both the integrity of that decision and the necessity for this seven-fold increase in DSM.  Either the Commission does not believe its own demand forecast, or it is willing to needlessly invest $75 million in unnecessary DSM.


� The IRP process already has a cushion built into it.  See IRP Rules 4 CCR 723-21-5.2 Modeling for Uncertainty.


� As discussed earlier, the cost benefit of accurate pricing will bottom out at some point resulting in an economically efficient price average.  However, the current utilities flat rate is far from this efficient average.


� In addition, the Commission would be legally justified in changing the rates given its properly understood broad legal authority with regard to rate making.


� Or depending on how schooled you are in public choice theory, government exists in large part to do the exploiting rather than leave it in the hands of private organizations.


� The Commission has a duty to define its legal authority based on the laws of the state of Colorado rather than on what the Commission can get away with based on the deference given the Commission by the courts.  As constitutional officers, we have an independent responsibility to "support the Constitution of the United States and of the State of Colorado."  Colo. Const. Art XII, § 8.
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