Decision No. C00-1046

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00D-261G

in the matter of the petition of k n wattenberg transmission, llc, for a declaratory order that the colorado public utilities commission has no jurisdiction over its delivery lateral which interconnects with the transmission line of colorado interstate gas company and is used to deliver gas to two industrial users for whom the lateral was built.

ORDER 1) GRANTING MOTION FOR LEAVE TO FILE EXCEPTIONS; AND, 2) DENYING INTERVENTION AND REQUEST FOR SHORTENED RESPONSE TIME

Mailed Date:   September 21, 2000

Adopted Date:  September 20, 2000

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of the motion filed by Public Service Company of Colorado (“PSCo”) for leave to file exceptions to Decision No. R00-903-I.  An Administrative Law Judge (“ALJ”) for the Commission, in Decision No. R00-903-I, issued as an interim order denied PSCo’s petition to intervene in the matter of the petition of K N Wattenberg Transmission, LLC (“KNW”) for a declaratory order.  

2. PSCo argues in its motion that good grounds exist for the Commission to accept and consider its exceptions to the August 18 interim order denying intervention in this docket.  Now being duly advised in the premises, the Commission will grant PSCo’s motion for leave to file exceptions.

B. Discussion

3. This matter originated by petition for declaratory order filed by KNW on April 27, 2000.  The petition requested a determination by the Commission that KNW’s six-inch diameter pipe extending four miles from its connection with a Colorado Interstate Gas Company transmission line to the Leprino Foods plant located inside the city limits of Fort Morgan, Colorado, plus an additional one mile of four-inch diameter pipe extending from the end of the six-inch lateral to the Excel Corporation plant, also in Fort Morgan, does not constitute utility service under § 40-1-103(1)(a), C.R.S.  

4. On June 6, 2000, PSCo filed a petition to intervene in this proceeding, explaining that it had significant interest in the proceeding due to the ultimate finding that KNW sought.  Because, according to PSCo, KNW sought a declaratory order that the “holding out” test
 establishes the standard for public utility status in Colorado, the finding sought by KNW would not be limited in effect solely to the factual situation before the Commission.  

5. In the Interim Order of August 18, 2000 (Decision No. R00-903-I), the ALJ denied PSCo’s petition to intervene in the proceeding.  According to the ALJ, PSCo cited no certificate rights at issue, nor any conflicting service in the area.  Accordingly, the ALJ found that PSCo lacked standing to intervene.  PSCo filed its motion for leave to file exceptions September 7, 2000.  

6. In its motion for leave to file exceptions, PSCo argues that good grounds exist for the Commission to accept and consider its exceptions to the August 18, 2000 Interim Order denying PSCo’s intervention in this docket.  PSCo cites Rule 86 of the Commission’s Rules of Practice and Procedure that states that an interim order is generally not reviewable on exceptions immediately, unless the order concerns the grant or denial of a motion to intervene in a complaint proceeding.  Although this rule is not directly on point to the matter at hand, because this case is not  a complaint proceeding, PSCo also states that “consideration of administrative economy weigh heavily in favor of Commission review of the interim order at this time.”

7. PSCo explains that should the Commission require PSCo to hold its exceptions to this decision until after the recommended decision, and the Commission on exceptions finds PSCo should have been able to participate, the record will have to be reopened for that purpose.  PSCo goes on to state that rather than pursuing a course of action that is likely to require duplicative effort on the part of the Commission and the parties, the Commission should review PSCo's exceptions to the interim order at this time.  We find merit to this argument and agree that considerations of administrative economy weigh in favor of accepting PSCo’s exceptions for review at this time.  

C. Conclusion

The Commission will grant PSCo’s motion for leave to file exceptions to Decision No. R00-921-I.

II. ORDER

A. The Commission Orders That:

8. The motion of Public Service Company of Colorado for Leave to File Exceptions to Decision No. R00-921-I is hereby granted.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
September 20, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



ROBERT J. HIX
________________________________



POLLY PAGE
________________________________

Commissioners

( S E A L )

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

g:\yellow\00D-261G_092000pg.doc:LP - 09/21/00 2:39 PM



� Public Utilities Commission v. Colorado Interstate Gas Co., 351 P.2d 241, 248 (Colo. 1960) held that businesses cannot be “public utilities” unless they hold themselves out as serving or ready to serve all members of the public, who may require it, to the extent of their capacity.
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