Decision No. C00-982

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-449CP

IN THE MATTER OF THE APPLICATION OF CIRIT TRANSPORTATION, INC., D/B/A SHUTTLE KING, 4954 SOUTH DILLON STREET, AURORA, CO 80015 FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision On Exceptions
Mailed Date:  September 7, 2000

Adopted Date:  August 23, 2000

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R00-283 filed by Cirit Transportation, Inc., doing business as Shuttle King (“Cirit”).  Intervenors Denver Shuttle, LLC and Shuttle Associates, LLC (collectively “Shuttle Associates”) jointly responded as did Golden West Commuter, LLC and Schafer-Schonewill and Associates, doing business as Englewood Express &/or Wolf Express Shuttle Inc. (collectively “Wolf Express”).  The parties filed 13 further motions or responses to motions.  

2. Cirit applied for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire to operate in call-and-demand limousine service between Denver International Airport (“DIA”) and numerous locations in and around the Denver metropolitan area.  An administrative law judge (“ALJ”) convened and completed a hearing with Cirit and numerous intervenors, including those named above.  

3. The ALJ issued Recommended Decision No. R00-283 denying the application.  He found that Cirit had failed to meet its burden of showing that the public needed its service and that the existing passenger service of authorized common carriers was substantially inadequate.  Cirit relied upon evidence of service provided allegedly in conjunction with its Federal Highway Certificate (“FHA”), but the ALJ found that the services provided were illegal because they violated the express terms of the FHA certificate.   

4. Cirit then filed its exceptions.  It argued that it had proven its case and that its operations were not illegal.  Counsel represented Cirit at the hearing, but the exceptions were filed and signed by Mr. Remzi Cirit, a managing partner of Cirit, a closely held corporation. 

5. Shuttle Associates and Wolf Express responded.  Both argued that the exceptions should be stricken as violative of § 13-1-127(2)(a), C.R.S.  Section 13-1-127, C.R.S., allows lay representation before courts and administrative agencies.  When the “amount at issue” is less than ten thousand dollars.  The intervenors argue that the amount at issue here is well in excess of ten thousand dollars.    

6. Alternatively, both intervenors responded to Cirit’s arguments.  In reply, Cirit filed numerous procedural and evidentiary motions.  Mr. Cirit admitted he was not licensed to practice law and that he carried 8,000 to 10,000 passengers per month.  His tariff rate for the trips in question was $15 per passenger.  

7. After our initial deliberations, but before this order on exceptions was issued, Cirit filed a motion asking the Commission to take administrative notice of Cirit’s change of business form.  Cirit has changed from “Cirit Transportation, Inc. to Limited Partnership Association.”  Shuttle Associates responded taking no position, but pointing out that its arguments to strike Cirit’s exceptions applied whether Cirit was a closely held corporation or a limited partnership. 

8. Because we agree that Mr. Cirit has violated § 13-1-127(2), C.R.S., we need not address pending motions or the responses.  The motion to strike is dispositive.  The exceptions will be stricken.  All pending motions, except for the motion for administrative notice of the business form, will become moot.  The motion for administrative notice will be denied.    

Discussion 

9. Generally, a corporation or other business entity appearing before the Commission must be represented by counsel.  Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1-21; see Colorado Rule of Civil Procedure 221.1.  The General Assembly has created an exception, § 13-1-127(2), C.R.S.:


(2)
Except as otherwise provided in section 13-6-407, a closely held entity may be represented before any court of record or any administrative agency by an officer of such closely held entity if:



(a)
The amount at issue in the controversy or matter before the court or agency does not exceed ten thousand dollars, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991; and



(b)
The officer provides the court or agency, at or prior to the trial or hearing, with evidence satisfactory to the court or agency of the authority of the officer to appear on behalf of the closely held entity in all matters within the jurisdictional limits set forth in this section. 

See also 4 CCR 723-1-21.  The statute and the Commission’s rules allow an officer of a closely-held entity to represent the entity before the Commission, so long as the amount in controversy is less than ten thousand dollars.  That is not the case here.

10. The evidence before us indicates that the rides at issue are at a tariff rate of $15 per passenger.  Further, the number of passengers per month is estimated by the parties at 8,000 to 10,000.  The amount in controversy clearly exceeds ten thousand dollars.  Mr. Cirit’s representation before this Commission is in violation of Colorado statutes and our own rule.

11. Mr. Cirit also has filed a motion asking us to take notice of his change in business form from a corporation to a partnership.  He makes no statement as to the purpose of such notice.  To the extent that Mr. Cirit believes that changing the form of the entity bears on § 13-1-127(2), C.R.S., regarding lay representation before an administrative agency, it does not.  The entity remains closely-held and the amount in controversy remains above the ten thousand dollar threshold.  To the extent that Mr. Cirit has another purpose in mind for the administrative notice, it is not apparent to us.  We see no purpose in taking administrative notice of the change in form and decline to do so.  

12. The exceptions filed by Mr. Cirit will be stricken, the motion for administrative notice will be denied, all other motions will be denied as moot, and Recommended Decision No. R00-283 will become the decision of the Commission by operation of law. 

order

B. The Commission Orders That:

1. The exceptions filed by Mr. Remzi Cirit on behalf of Cirit Transportation, Inc., doing business as Shuttle King are stricken in accordance with the above discussion.

2. The motion by Cirit Transportation, Inc., doing business as Shuttle King for administrative notice of change of corporate form is denied in accordance with the above discussion.

3. All other pending motions are denied as moot.  

4. Recommended Decision No. R00-283 shall become the decision of the Commission by operation of law.  

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.
6. This Decision is effective on its Mailed Date.  

C. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
August 23, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Director
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