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RULES ESTABLISHING PROCEDURES RELATING TO
THE SUBMISSION FOR APPROVAL
OF INTERCONNECTION AGREEMENTS, AND ANY AMENDMENTS WITHIN
COLORADO BY TELECOMMUNICATIONS CARRIERS

4 CODE OF COLORADO REGULATIONS (CCR) 723- 44

BASIS, PURPOSE, AND STATUTORY AUTHORITY  

These rules are issued under the general authority of §§ 40‑2‑108 and 40-3-102 C.R.S., and are consistent with § 40‑15-503 C.R.S. and 47 U.S.C. 252(a)(1).  They establish the process to be used and the information required by the Commission to review an interconnection agreement, and any amendments submitted to the Commission for approval in accordance with 47 U.S.C. 252(a)(1), requiring that any interconnection agreement negotiated between telecommunications carriers pursuant to Telecommunications Act of 1996, [February 8, 1996] be submitted to the State commission for consideration under 47 U.S.C. 252(e).  The Commission is to act either to approve or to reject: a) a negotiated interconnection agreement, with written findings as to any deficiencies, within ninety (90) days after receipt of the submittal, and b) an arbitrated agreement within thirty (30) days after receipt of the submittal.
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RULE (4 CCR) 723-44-1.  APPLICABILITY.

Pursuant to 47 U.S.C. 252(a)(1), these rules apply to all agreements, and any amendments thereto, for interconnection, services, or network elements between and among Telecommunications Carriers negotiated before or after February 8, 1996, the date of enactment of the Telecommunications Act of 1996.  Pursuant to 47 U.S.C. 252(e)(1), any interconnection agreements adopted by negotiation or arbitration shall be submitted for approval to the Public Utilities Commission.

RULE (4 CCR) 723-44-2.  DEFINITIONS.

The meaning of terms used in these rules shall be consistent with their general usage in the telecommunications industry unless specifically defined by the Colorado statute or this rule.  In addition to the definitions in this section, the statutory definitions apply.  In the event the general usage of terms in the telecommunications industry or the definitions in this rule conflict with the statutory definitions, the statutory definitions control.  As used in these rules, unless the context indicates otherwise, the following definitions apply:

723-44-2.1
Application.  An application made by a telecommunications carrier with the Commission seeking approval of an agreement pursuant to this Rule.


723-44-2.2.1  Arbitrated Interconnection Agreement.  An Interconnection Agreement, or portion thereof, reached through compulsory arbitration.


723-44-2.23
Commission.  The Public Utilities Commission of the State of Colorado.


723-44-2.34
Incumbent Local Exchange Carrier.  Consistent with 47 U.S.C. 251(h), with respect to an area, the local exchange carrier that:



723-44-2.34.1  on the date of enactment of the Telecommunications Act of 1996 [February 8, 1996], provided telephone exchange service in such area and was deemed to be a member of the exchange carrier association pursuant to 47 C.F.R. 69.601(b) on such date of enactment;



723-44-2.34.2  is a person or entity that, on or after such date of enactment, became a successor or assign of a member described in Rule 2.34.1; or



723-44-2.34.3  is a compatible local exchange carrier determined by the Federal Communications Commission (FCC) to be treated as an incumbent local exchange carrier pursuant to 47 U.S.C. 251(h)(2).


723-44-2.45
Interconnection Agreement.  An agreement for interconnection, services, or network elements entered into between or among LECs or Telecommunications Carriers for the purpose of transmission of information by electronic, optical or any other means between separate points by prearranged means.


723-44-2.56
Local Exchange Carrier (LEC).  Any Telecommunications Carrier that is engaged in or seeks to engage in the provision of telephone exchange service or exchange access.  Such term does not include a person insofar as such person is engaged in the provision of a commercial mobile service under 47 U.S.C. 332(c), except to the extent that the FCC finds that such service should be included in the definition of such term.


723-44-2.7
Motion for Approval of an Amendment.  A filing with the Commission made by a Party(ies) seeking approval of an amendment to a previously Commission approved agreement among the Parties pursuant to this Rule.

723-44-2.68  Negotiated Interconnection Agreement.  An interconnection agreement, or portion thereof, reached through negotiation.


723-44-2.79  Network Element.  A facility or equipment used in the provision of a telecommunications service.  Such term also includes features, functions, and capabilities that are provided by means of such facility or equipment, including subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or used in the transmission, routing, or other provision of a telecommunications service.


723-44-2.810  Party(ies) to the Agreement; or Party(ies).  Any Telecommunications Carrier which is a signatory to an agreement submitted for approval in the Application.


723-44-2.11
Statement of Generally Available Terms (SGAT). The statement of the terms and conditions, including rates and charges, that an Incumbent Local Exchange Carrier generally offers within the State of Colorado.

723-44-2.912
Telecommunications.  The transmission, between or among points specified by the user, of information of the user's choosing, without change in the form or content of the information as sent and received regardless of the technology used.


723-44-2.1013  Telecommunications Carrier.    Any person providing or offering telecommunications services.


723-44-2.1114  Telecommunications Equipment.  Equipment, other than customer premises equipment, used by a carrier to provide telecommunications services, including software integral to such equipment (including upgrades).


723-44-2.1215  Telecommunications Service.  The offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.

RULE (4 CCR) 723-44-3.  REQUIREMENT TO NOTIFY COMMISSION OF A "REQUEST TO NEGOTIATE".

An Incumbent Local Exchange Carrier shall notify the Commission that it has received a request to negotiate an interconnection agreement pursuant to 47 U.S.C. 252(a)(1).  The notice shall be given to the Director of the Colorado  Public Utilities Commission (CPUC) within five (5) days after the Incumbent Local Exchange Carrier receives the request.  The notice shall include the names of the parties to the negotiation, the date on which the Incumbent Local Exchange Carrier received the request for negotiation, and a copy of the request.

RULE 4 CCR 723-44-4.  REQUIREMENT TO SUBMIT AGREEMENT, AND ANY  AMENDMENTS FOR APPROVAL.  

Pursuant to 47 U.S.C. 252(a)(1) and 47 U.S.C. 252(e)(1), and except as provided in Rule 4 CCR 723-44-11, any interconnection agreement adopted by negotiation or arbitration between or among telecommunications carriers shall be submitted for approval to the Commission as an application.  Any subsequent amendment to the agreement shall be submitted for approval to the Commission as a Motion for Approval of an Amendment.  Fifteen paper copies of the agreement and attachments, or any amendment and attachments, shall be submitted to the Commission.  One additional copy shall be submitted in electronic format compatible with PC DOS TEXT, Rich Text Format, WordPerfect, or MicroSoft Word.  Upon receipt, of the Interconnection Agreement the Commission will assign a docket number to the Application.  Any subsequent amendment to the agreement submitted for approval to the Commission as a Motion for Approval of an Amendment shall be done so using the original docket number.
RULE 4 CCR 723-44-5.  INFORMATION TO BE INCLUDED IN THE APPLICATION OR MOTION FOR APPROVAL OF AN AMENDMENT.  

Except as provided in Rule 4 CCR 723-44-11, the Application or Motion for Approval of an Amendment shall contain, in the following order and specifically identified, the following information, either in the Application or Motion for Approval of an Amendment or in appropriately identified, attached exhibits:


723-44-5.1  Identifying Information.



723-44-5.1.1  The name, address, and telephone number of the Parties to the Interconnection Agreement;



723-44-5.1.2  The name under which the Parties will provide their services if different from that provided in the carriers' current tariffs on file with the Commission;



723-44-5.1.3  The name and addresses of the Parties' representatives, if any, to whom all inquiries should be made;



723-44-5.1.4  If a Party is a corporation:




723-44-5.1.4.1  The state in which it is incorporated, and, if any out‑of‑state corporation, a copy of the authority qualifying it to do business in Colorado (unless a current copy is already on file with the Commission);




723-44-5.1.4.2  Location of its principal office; and




723-44-5.1.4.3  A copy of its Articles of Incorporation (unless a current copy is already on file with the Commission);



723-44-5.1.5  If a Party is a partnership, the name, title, and business address of each partner, both general and limited, and a copy of the partnership agreement establishing the partnership and later amendments, if any (unless a current copy is already on file with the Commission);


723-44-5.2  A Copy of the Entire Agreement or Amendment.  The Interconnection Agreement or Amendment, in its entirety including any attachments, shall be submitted to the Commission and, pursuant to 47 U.S.C. 252(a)(1), shall include a detailed schedule of itemized charges for interconnection and each service or network element included in the agreement or amendment.


723-44-5.3  Supporting Information.  



723-44-5.3.1  An Application seeking approval of an Negotiated Interconnection Agreement or Motion for Approval of an Amendment shall contain, either in the agreement or amendment, or by attachment:




723-44-5.3.1.1  A description of the services which the Parties are providing pursuant to the agreement or amendment;




723-44-5.3.1.2  A statement of the means by which the Parties are providing the services pursuant to the agreement or amendment;




723-44-5.3.1.3  The facts upon which the Parties will rely to demonstrate that approval of the agreement or amendment does not discriminate against other telecommunications carriers who are interconnected with any of the Parties; and




723-44-5.3.1.4  The facts upon which the Parties will rely to demonstrate that approval of the Interconnection Agreement or Motion for Approval of an Amendment is in the public interest.  To demonstrate that the agreement or amendment is consistent with the public interest, the Application or Motion for Approval of an Amendment should at a minimum contain:





723-44-5.3.1.4.1  The facts upon which the Parties will rely to demonstrate that approval of the Interconnection Agreement or Motion for Approval of an Amendment will encourage and not inhibit competition;





723-44-5.3.1.4.2  The agreed upon price of the interconnection services, and the facts upon which the Parties will rely to demonstrate that the price is, pursuant to 47 U.S.C. 252(d)(1), just and reasonable for the interconnection of facilities and equipment for purposes of 47 U.S.C. 251(c)(2); just and reasonable for network elements for purposes of 47 U.S.C. 251(c)(3); based on the cost of providing the interconnection or network element; and nondiscriminatory; and




723-44-5.3.1.4.3  The facts upon which the Parties will rely to demonstrate that the Interconnection Agreement or Motion for Approval of an Amendment is in compliance with intrastate telecommunications service quality standards or requirements.



723-44-5.3.2  An Application seeking approval of an Arbitrated Interconnection Agreement shall contain, either in the agreement, or by attachment:




723-44-5.3.2.1  A description of the services which the Parties are providing pursuant to the agreement;




723-44-5.3.2.2  A statement of the means by which the Parties are providing the services pursuant to the agreement;




723-44-5.3.2.3  The agreed upon price of the interconnection services, and the facts upon which the Parties will rely to demonstrate that the price is, pursuant to 47 U.S.C. 252(d)(1), just and reasonable for the interconnection of facilities and equipment for purposes of 47 U.S.C. 251(c)(2); just and reasonable for network elements for purposes of 47 U.S.C. 251(c)(3); based on the cost of providing the interconnection or network element; and nondiscriminatory.  Prices may include a reasonable profit.  The provider(s) of the service(s) shall, as part of the Application, provide its cost studies conducted in accordance with the Commission's Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers, 4 CCR 723-30.; and




723-44-5.3.2.4  The facts upon which the Parties will rely to demonstrate that the Arbitrated Interconnection Agreement is in compliance with intrastate telecommunications service quality standards or requirements.


723-44-5.4  Affidavit.  An affidavit signed by an officer, a partner, an owner, or an employee, as appropriate, who is authorized to act on behalf of the submitter, stating that the contents of the submittal and all attachments, are true, accurate, complete and correct.  


723-44-5.5
Expedited Procedures for Approval of a Previously Approved Agreement or Amendment.  If the Parties agree to adopt, in its entirety, a previously Commission approved agreement or amendment, they shall file with the Commission, as appropriate, an application or motion for approval.  The application or motion shall contain the information required in Rules 5.1 and 5.2 above.  The number of copies required shall be as in Rule 4, and notice shall be given as required in Rule 9.1 and 9.2 except that Rule 9.2.1 e) and f) shall not apply.  Absent extraordinary circumstances, Public Comment (Rule 9.3) shall not be accepted and Intervention (Rule 9.4) shall not be allowed.  The Commission shall consider the application or motion and enter an appropriate order at its earliest convenience.
RULE (4 CCR) 723-44-6.  INCOMPLETE APPLICATION OR MOTION FOR APPROVAL OF AN AMENDMENT.  

In the event an Application or Motion for Approval of an Amendment is made pursuant to Rule 4 CCR 723-44-5 which the Commission determines does not include the above required submittal information, the Commission shall, by an order, reject the Application or Motion for Approval of an Amendment within fifteen (15) calendar days from the date of the submittal, with written findings as to the deficiencies in the information submitted.  The Parties may then correct and resubmit the agreement or amendment for approval.

RULE (4 CCR) 723-44-7.  CONSOLIDATION OF STATE PROCEEDINGS.  

Pursuant to 47 U.S.C. 252(g), where not inconsistent with the requirements of the Telecommunications Act of 1996 (the Act), the Commission may, to the extent practical, consolidate proceedings under sections 214(e), 251(f), 252, and 253 of the Act in order to reduce administrative burdens on telecommunications carriers, other parties to the proceedings, and the Commission in carrying out its responsibilities under the Act.

RULE (4 CCR) 723-44-8.  CONFIDENTIALITY OF INFORMATION IN THE APPLICATION.


723-44-8.1
Information submitted to the Commission in an Application for approval of a negotiated or arbitrated agreement for interconnection, services, or network elements, or in a Motion for Approval of an Amendment, is subject to the provisions of §§ 24-72-201 et seq., C.R.S.  and the Rules of the Commission found at 4 Code of Colorado Regulations 723-16.  Under those provisions it is generally presumed that information in Commission files is public information.


723-44-8.2  A party to the application proceeding who, pursuant to the provisions of §§ 24-72-201 et seq., C.R.S., has good cause to believe that information to be presented in the proceeding for approval of an agreement, including information made available in discovery, is confidential may request by motion that the Commission enter a protective order.  Interested parties may respond to a motion for protective order within the timeframes established in Rules 9.3.



723-44-8.2.1  If the Commission grants the motion, it shall enter a protective order in the form set forth in Appendix A.  After entry of a protective order, information claimed to be confidential by any party shall be provided to the Commission and other parties in accordance with the provisions contained in Appendix A.



723-44-8.2.2  Approval of a motion for a protective order does not constitute Commission agreement with any claim of confidentiality by a party.



723-44-8.2.3  Parties to the proceeding for approval of a negotiated or arbitrated agreement shall not claim information is confidential and subject to the provisions of Appendix A unless good cause exists to believe that the information is confidential pursuant to the requirements of §§ 24-72-201 et seq., C.R.S.


723-44-8.3  The Commission on its own motion, after providing appropriate notice and opportunity for comment to interested parties, may reject a claim that information is confidential if it determines that such information is subject to public disclosure pursuant to the provisions of §§ 24-72-201 et seq., C.R.S.


723-44-8.42  An agreement for interconnection services or network elements, including the detailed schedule of itemized charges, shall not be considered confidential and shall, pursuant to the provisions of Rule 1112, be made available for public inspection.

RULE (4 CCR) 723-44-9.  NOTICE TO THE PUBLIC AND OPPORTUNITY FOR PUBLIC COMMENT.


723-44-9.1  Public Notice.  On the day of its Application, tThe Parties shall publish prepare a written notice of the Application, or Motion for Approval of an Amendment.  and any motion for protective order, in a newspaper having general circulation.  A copy of the  published written notice shall be included in the Application, or Motion for Approval of an Amendment to the Commission.  Proof of publication of the notice shall be provided to the Commission by the Parties the Commission by the Parties to the agreement within three days after submittal.  A copy of the written notice shall be submitted in electronic format compatible with PC DOS TEXT, Rich Text Format, WordPerfect, or MicroSoft Word.  The Commission shall give notice of the filing of an Application, or Motion for Approval of an Amendment by posting the notice on its Internet Web site. 

723-44-9.2  Additional Notice Requirements.  On the day the Application, or Motion for Approval of an Amendment, pursuant to Rule 4 CCR 723-44-5 is filed with the Commission, the Parties to the agreement or amendment shall, by first class mail, furnish a written notice that an Application, including any motion for protective order, or Motion for Approval of an Amendment, has been made to: a) any public utility or entity then known to be providing interconnected telecommunications service in the State of Colorado, as contained on a list maintained by the CPUC that has made it known to the Parties that it desires to receive notices of such filings; and b) the Office of Consumer Counsel.  The Application, or Motion for Approval of an Amendment shall contain a Certificate of Service, showing that the Application and any motion for protective order was mailed on the day of filing to the above entities.



723-44-9.2.1  The written notice shall, at a minimum, contain the following information: a) a statement that an Application or Motion for Approval of an Amendment has been filed with the Commission, and the date of such filing; b) a general description of the filing; Application; c) if applicable, a statement that a request for protective order has been made to the Commission; d) a statement that the filing application may be examined more fully at the offices of the Colorado Public Utilities Commission, and the address of the Commission; e) a statement that public comment on an Application seeking approval of a Negotiated Interconnection Agreement, or Motion for Approval of an Amendment shall be accepted by the Commission within 30 days of the filing date of the Application, or a statement that public comment on an Application seeking approval of a Arbitrated Interconnection Agreement shall be accepted by the Commission within 10 days of the filing date of the Application; and f) a statement that interested persons may intervene within 10 days of the date of the filing of an Application seeking approval of a Negotiated Interconnection Agreement, or Motion for Approval of an Amendment, or within 5 days of the date of the filing of an Application seeking approval of a Arbitrated Interconnection Agreement, by the filing of an appropriate pleading with the Commission. 

723-44-9.3  Public Comment.  



723-44-9.3.1  Public comment on an Application seeking approval of a Negotiated Interconnection Agreement, or Motion for Approval of an Amendment filed pursuant to Rule 4 CCR 723-44-5 shall be provided within 30 days of the mailing posting of the required notice.  Responses to the motion for protective order shall be provided to the Commission within ten (10) days from the date of the mailing of the notice.


723-44-9.3.2  Public comment on an Application seeking approval of an Arbitrated Interconnection Agreement shall be provided within 10 days of the mailing posting of the required notice.  Responses to the motion for protective order shall be provided to the Commission within five (5) days from the date of the mailing of the notice.
723-44-9.4  Intervention.  



723-44-9.4.1  Interventions to an Application seeking approval of a Negotiated Interconnection Agreement, or Motion for Approval of an Amendment filed pursuant to Rule 4 CCR 723-44-5 shall be filed within 10 days from the date of the mailing posting of the notice.



723-44-9.4.2  Interventions to an Application seeking approval of an Arbitrated Interconnection Agreement shall be filed within five (5) days from the date of the mailing posting of the notice.

RULE (4 CCR) 723-44-10.  REVIEW PROCESS.


723-44-10.1  After an Application or Motion for Approval of an Amendment has been made pursuant to Rule 4 CCR 723-44-5, the intervention and public comment periods have run, and any necessary hearing has been held, the Commission shall either approve or reject the Application or Motion for Approval of an Amendment with written findings as to any deficiencies. 

723-44-10.2  Grounds for Rejection:  



723-44-10.2.1  The Commission may only reject a Negotiated Interconnection Agreement,  or Motion for Approval of an Amendment, or any portion thereof, if it finds that:




723-44-10.2.1.1  The agreement or amendment, or portion thereof, discriminates against a telecommunications carrier not a Party to the agreement; or




723-44-10.2.1.2  The implementation of such agreement or amendment, or portion thereof, is not consistent with the public interest, convenience, and necessity; or




723-44-10.2.1.3  The agreement or amendment is not in compliance with intrastate telecommunications service quality standards or requirements. 



723-44-10.2.2  The Commission may only reject an Arbitrated Interconnection Agreement, or Motion for Approval of an Amendment, or any portion thereof, if it finds that:




723-44-10.2.2.1  The agreement or amendment, or portion thereof, does not meet the requirements of 47 U.S.C. 251 including the regulations prescribed by the FCC pursuant to section 251; or




723-44-10.2.2.2  The agreement or amendment, or portion thereof, does no meet the requirements of 47 U.S.C. 251(d); or




723-44-10.2.2.3  The agreement or amendment is not in compliance with intrastate telecommunications service quality standards or requirements. 


723-44-10.3  Schedule for Decision.  If the Commission does not act to approve or reject: a) the Negotiated Interconnection Agreement, or Motion for Approval of an Amendment within ninety (90) days after a submission by the Parties, or b) the Arbitrated Interconnection Agreement within thirty (30) days after a submission by the Parties; the agreement or amendment shall be deemed approved.  


723-44-10.4  Schedule for Decision of Interconnection Agreement with Provisions Reached Through both Negotiation and Arbitration.  The Commission will review a submitted Interconnection Agreement that contains provisions reached partially through negotiation and partially through compulsory arbitration, pursuant to 47 U.S.C. 252(b), following the procedures specified above for the review of an agreement reached solely through negotiation.

Rule (4 CCR) 723-44-11.  STATEMENTS OF GENERALLY AVAILABLE TERMS OR SGATS. 


723-44-11.1 In General.  Pursuant to 47 U.S.C. 252(f), an Incumbent Local Exchange Carrier may prepare and file with the Commission a statement of the terms and conditions that it generally offers within the state.


723-44-11.2  REQUIREMENT TO FILE NOTICE.  Once an Incumbent Local Exchange Carrier’s SGAT is reviewed and approved by the Commission, any requesting telecommunications carrier may opt to enter into the statement by filing a notice with the Commission.  The notice provided for by this Rule 723-44-11.2 shall contain, in the following order and specifically identified, the following information either in the notice or in appropriately identified, attached exhibits:

723-44-11.2.1.  Identifying Information.




723-44-11.2.1.1  The name, address, and telephone number of the Parties to the SGAT agreement;




723-44-11.2.1.2  The name under which the Parties will provide their services if different from that provided in the carriers’ current tariffs on file with the Commission;




723-44-11.2.1.3  The name and addresses of the Parties’ representatives, if any, to who all inquiries should be made;



723-44-11.2.1.4  If a Party is a corporation:





723-44-11.2.1.4.1  The state in which it is incorporated, and, if it is an out-of-state corporation, a copy of the authority qualifying it to do business in Colorado;





723-44-11.2.1.4.2  Location of its principal office; and





723-44-11.2.1.4.3  A copy of its Articles of Incorporation (unless a current copy is already on file with the Commission);




723-44-11.2.1.5  If a Party is a partnership, the name, title and business address of each partner, both general and limited, and a copy of the partnership agreement establishing the partnership and later amendments, if any (unless a current copy is already on file with the Commission);



723-44-11.2.2.  A Copy of the Entire Statement.  The statement being adopted, in its entirety including any attachments, shall be submitted to the Commission as a part of the notice.



723-44-11.2.3.  Affidavit.  An affidavit, signed by an officer, a partner, an owner, or an employee, as appropriate, who is authorized to act on behalf of the submitter, stating that the contents of the submittal and all attachments, are true, accurate, complete and correct.

723-44-11.3  Effective Date of SGAT Agreement.  



723-44-11.3.1. Opt-In Into Entire SGAT.  The agreement resulting from a telecommunications carrier’s election to opt into the entire SGAT shall be effective immediately upon the filing of a complete notice. 



723-44-11.3.2  Opt-In Into Less Than Entire SGAT.  Where the parties to a Commission-approved interconnection agreement mutually agree to amend that agreement by incorporating one or more entire sections of one party’s SGAT, but less than the entire SGAT, the resulting new agreement shall be effective immediately upon the filing of a complete notice.


723-44-11.4.  Incomplete Notice.  In the event a notice is filed which the Commission determines does not comply with the above required submittal information, the Commission shall, by an order, reject the notice at its earliest convenience, with written findings as to the deficiencies in the information submitted.  The Parties may then correct and resubmit the notice.


723-44-11.5.  Confidentiality of Information in The Notice. The confidentiality of information submitted to the Commission in a notice under this Rule 4 (CCR) 723-44-11 shall be subject to the same protections afforded information submitted in an Application under Rule 4 (CCR) 723-44-8.
RULE (4 CCR) 723-44-1112.  PUBLIC FILING REQUIRED.  

Pursuant to 47 U.S.C. 252(h) and 47 U.S.C. 252(i), the Commission shall make a copy of each agreement approved under 47 U.S.C. 252(e) available for public inspection and copying within ten (10) days after the agreement is approved.

RULE (4 CCR) 723-44-1213.  WAIVER OF RULES.

The Commission may permit variance from these rules, if not contrary to law, for good cause shown or it if finds compliance to be impossible, impracticable, or unreasonable.



PROTECTIVE PROVISIONS RELATING TO CONFIDENTIAL INFORMATION.

1.
Confidential Information.  All documents, data, information, studies, computer programs, and other matters furnished in any form to the Commission or in response to any interrogatories or requests for information, subpoenas, depositions, or other modes of discovery that are claimed to be a trade secret or confidential in nature shall be furnished under the terms of the Order, and shall be treated by all persons accorded access pursuant to this Order as constituting trade secret or confidential information (here referred to as "confidential information"), and shall neither be used or disclosed except for the purpose of this proceeding, and solely in accordance with this Order.


To the extent there may be information which a party believes requires extraordinary protection beyond that provided for in this Order, the party shall file the information with the Commission only, under seal, together with a motion seeking such extraordinary protection.  The motion shall state the grounds for seeking the relief and advise all other parties of the request and the subject matter of the material at issue.  


2.
Use of Confidential Information and Persons Entitled to Review.  All confidential information made available pursuant to this Order shall be given solely to the Commission or counsel for the parties and shall not be used or disclosed except for purposes of this proceeding; provided, however, that access to any specific confidential information may be authorized by counsel, solely for the purpose of this proceeding, to those persons indicated by the parties as being their experts or advisors in this matter.  No expert may be an officer, director, or employee concerned with marketing or strategic planning of directly competitive products and services of the party or of any subsidiary or affiliate of the party.  Any member of the Staff of the Commission may have access to any confidential information made available under the terms of this Order.


3.
Nondisclosure Agreement.  No access to confidential information shall be authorized under the terms of paragraph 2 of this Order until the person authorized by counsel to have access signs a nondisclosure Agreement in the form that is attached and incorporated as Attachment 1.  The Nondisclosure Agreement shall require the persons to whom disclosure is to be made to certify in writing that they have read this Order and agree to be bound by its terms.  The agreement shall contain the signatory's full name, permanent address, and employer, and the name of the party with whom the signatory is associated.  This agreement shall be delivered to counsel for the providing party and the Commission at the time of review of the documents, or as soon thereafter as practicable.  


4.
Delivery of Documentation.  Where feasible, confidential information will be marked as such and delivered to counsel.  In the alternative, the confidential information may be made available for inspection and then reviewed by counsel and experts, as defined in paragraph 2 of this Order, in a place and time mutually agreed on by the parties, or as directed by the Commission.


5.
Challenge to Confidentiality.  This Order establishes a procedure for the expeditious handling of information that a party claims is confidential; it shall not be considered as an agreement or ruling on the confidentiality of any document.



(a)
A party seeking to challenge the confidentiality of any materials pursuant to this Order shall first contact counsel for the providing party and attempt to resolve any differences by stipulation.



(b)
In the event that the parties cannot agree as to the character of the information challenged, any party challenging the confidentiality shall do so by advising all parties and the Commission, in writing, that it deems material nonproprietary and outside the scope of any Protective Order.  This notice shall designate the material challenged in a manner that will specifically isolate the challenged material from other material claimed as confidential.



(c)
The providing party shall, within ten days of the notice, file appropriate pleading stating grounds upon which challenged data is deemed to be confidential.  The challenging party shall have ten days to respond to the pleading.  In the event the providing party fails to file appropriate pleading within ten days, any challenged material shall be removed from the provisions of the Protective Order.



(d)
When the Commission receives a pleading asserting confidentiality by the providing party regarding any items claimed as proprietary under the terms of this Order, the Commission will enter an order resolving the issue.



(e)
In the event the Commission should rule in response to a pleading that any information should be removed from the protective requirements of this Order or from the protection of the sealed record, the parties, at the request of the providing party and to enable the providing party to seek a stay or other relief, shall not disclose the information or use it in the public record for five business days.


6.
Receipt into Evidence.  Provision is made here for receipt of evidence in this proceeding under seal.  If used in prefiled testimony or in a prefiled exhibit, that portion of the prefiled material which is confidential shall be filed under seal.  Six copies of the document shall be filed under seal with the Commission.  In the event any person reviews a copy of a document filed under seal, that person (excluding Counsel and Staff advisors to the Commission), shall first have signed a nondisclosure agreement.  The six copies filed under seal shall be numbered serially.  Otherwise, parties shall make only general references to confidential information in these proceedings.  



(a)
Seal.  While in the custody of the Commission, these materials shall be marked "CONFIDENTIAL‑‑SUBJECT TO PROTECTIVE ORDER IN DOCKET NO.       ."



(b)
Appeal.  Sealed portions of the record in this proceeding may be forwarded to any court of competent jurisdiction on appeal in accordance with applicable rules and regulations, but under seal as designated here for the information and use of the Court.


7.
Use in Pleading.  Where reference to confidential information is required in pleading, briefs, arguments, or motions (except prefiled testimony and exhibits), it shall be by citation of title or exhibit number, or by some other description that will not disclose confidential information.  Any further use of or substantive references to confidential information shall be placed in a separate section of the pleading or brief and submitted to the Commission under seal.


8.
Segregation of Files.  Those parts of any writing, depositions reduced to writing, written examinations, interrogatories and answers, or other written references to confidential information in the course of discovery, if filed with the Commission, will be sealed by the Director of the Commission, segregated in the files of the Commission, and withheld from inspection by any person not bound by the terms of this Order, unless the confidential information is released from the restrictions of this Order either through agreement of the parties and the providing party or, after notice to the parties and providing party, pursuant to the Order of the Commission or final order of a Court having jurisdiction.


9.
Preservation of Confidentially.  All persons who are afforded access to any confidential information by reason of this Order shall neither use nor disclose the confidential information for purposes or business or competition, or any other purpose other than the purposes of preparation for and conduct of this proceeding, and then solely as contemplated here, and shall take all reasonable precautions to keep the confidential information secure and in accordance with the purposes and intent of this Order.  No party receiving confidential information pursuant to this Order may copy, microfilm, microfiche, or otherwise reproduce such confidential information without the written consent of the providing party.


10.
Reservation of Rights.  The parties and non‑parties further retain the right to question, challenge, and object to the admissibility of any and all data, information, studies, and other matters furnished under the terms of the Protective Order on the grounds of relevancy or materiality.


11.
Non‑Waiver.  This Order shall in no way constitute a waiver of the rights of any party or person to contest any assertion or finding of trade secret, confidentiality, or privilege, or to appeal any determination of the Commission or assertion by a party.


12.
Scope.  The provisions of this Order are specifically intended to apply to information supplied by any party to this proceeding, and any nonparty that supplies documents, testimony, or other information pursuant to process issued by this Commission.


13.
Retention of Documents.  Upon request of the entity providing confidential information, at the conclusion of these proceedings, all documents and information subject to this Order, including any copies or extracts or summaries, or documents containing information from them, shall be returned to the party or person producing them.  No copy shall be retained, except the original shall be maintained in the Commission files.  Copies of briefs and pleading prepared by counsel for a party or by a pro se party may be retained.



14.
Remedies.  Any person or party to this Order retains all remedies existing at civil or criminal law for breach of this Protective Order, and no provision here shall be construed to be a waiver of those rights.


BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

* * * 





{CAPTION}
)

)

)

)

)
DOCKET NO.        


I hereby agree that I have read the PROTECTIVE PROVISIONS RELATING TO CONFIDENTIAL INFORMATION entered in Docket 

No.         and agree to be bound by its terms.







(NAME)







Employer or Firm







Business Address







Party in Case







Date







Signature
