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THE
PUBLIC UTILITIES COMMISSION
OF THE
STATE OF COLORADO

RULES REGULATING APPLICATIONS
BY LOCAL EXCHANGE TELECOMMUNICATIONS PROVIDERS
TO EXECUTE A TRANSFER

4 CODE OF COLORADO REGULATIONS (CCR) 723‑37NTR
BASIS, PURPOSE AND STATUTORY AUTHORITY.  

The basis and purpose of these rules is to establish regulations regarding applications (1) to transfer a certificate of public convenience and necessity, a certificate to provide local exchange telecommunications services, or an operating authority; (2) to obtain controlling interest in a local exchange telecommunications provider, whether by transfer of assets or transfer of shares; (3) to transfer assets not in the ordinary course of business; (4) to execute a merger; or (5) to do any combination of the foregoing.


These rules are clear and simple and can be understood by persons expected to comply with them.  They do not conflict with any other provision of law, and there are no duplicating or overlapping rules.


These rules are issued pursuant to § 40‑2‑108 and § 40‑15‑503(2), C.R.S.

RULE (4 CCR) 723‑37‑1.
APPLICABILITY.
These rules are applicable to all local exchange telecommunications service providers.

RULE (4 CCR) 723‑37‑2.
DEFINITIONS.
The meaning of terms used in these rules shall be consistent with their general usage in the telecommunications industry unless specifically defined by Colorado statute or this rule.  In addition to the definitions in this section, the statutory definitions apply.  In the event the general usage of terms in the telecommunications industry or the definitions in this rule conflict with the statutory definitions, the statutory definitions control.  As used in these rules, unless the context indicates otherwise, the following definitions apply: :  [Definitions will be incorporated in main NTR]

723-37-2.1
Applicant.  Any person filing an application with the Commission pursuant to these rules.


723-37-2.2
Application.  A formal filing with the Commission which requests Commission authority to execute a transfer.


723-37-2.3
Certificate of public convenience and necessity or CPCN.  Authority to provide local exchange telecommunications services, whether in the form of a certificate pursuant to § 40‑5‑102, C.R.S., or other statutory provisions, or a Commission‑granted authority subject to such terms and conditions as the Commission may establish.  


723-37-2.4
Certificate to provide local exchange

telecommunications services or certificate.  Commission‑granted authority to offer local exchange telecommunications services in the state of Colorado; the first of two prerequisites to obtaining a certificate of public convenience and necessity. 


723-37-2.5
Commission.  The Public Utilities Commission of the state of Colorado.  


723-37-2.6
Local exchange telecommunications service or service.  Basic local exchange service and other services identified in § 40‑15‑201, C.R.S., or defined by the Commission pursuant to § 40‑15‑502(2), C.R.S.; regulated advanced features, premium services, and switched access as defined in § 40‑15‑301(2)(a), (b), and (e), C.R.S.; or any of the above singly or in combination.  


723-37-2.7
Operating area.  Specific geographic area in which a provider of local exchange telecommunications services is authorized by the Commission to exercise the rights and privileges granted pursuant to a certificate of public convenience and necessity.  


723-37-2.8
Operating authority.  Commission‑granted authority to offer local exchange telecommunications services within an operating area; the second and last prerequisite to obtaining a certificate of public convenience and necessity.  


723-37-2.9
Provider of local exchange

telecommunications services or provider.   Person who holds a certificate of public convenience and necessity to provide local exchange telecommunications services.

723-37-2.10NTR  Transfer.  

Any or all of the following:  (a) a transaction to convey, by sale, assignment, or lease, a certificate of public convenience and necessity, a certificate to provide local exchange telecommunications services, an operating authority, or any combination of these; (b) a transaction to obtain, whether by conveyance of assets or shares, controlling interest in a local exchange telecommunications provider; (c) a conveyance of assets not in the ordinary course of business; (d) execution of a merger; or (e) any combination of the foregoing.  [Incorporated into main NTR definitions]
RULE (4 CCR) 723‑37‑3NTR.  APPLICATION TO TRANSFER ‑ CONTENTS OF APPLICATION.  

To obtain permission to execute a transfer, either the transferor or the transferee must file an the form application (Form X) with the Commission, unless the proposed transfer is a transfer to or from a wholly‑owned subsidiary (see Rules 6 tbd).  If they elect to do so, the transferor and the transferee may file a joint application.  

723-37-3.1NTR
Provider of last resort.  If the Commission has designated either the transferor or the transferee as a provider of last resort, the application must contain the information required by the Commission's rules relating to universal service and the Colorado High Cost Fund, in addition to the information required by Rules 3.2tbd  


723-37-3.2NTR
Content of application.  The application shall contain, in the following order and specifically identified, the following information, either in the application or in appropriately identified, attached exhibits: See new form


723-37-3.2.1
The name and complete address (street, city, state, and zip code) of each party to the proposed transfer and the name under which the transferee is, or shall be, providing service in Colorado if the transfer is approved; See new form


723-37-3.2.2
Specific identification of the assets, including any certificate, operating authority, or CPCN, or rights obtained under such certificate, operating authority, or CPCN, proposed to be sold, assigned, leased, or otherwise transferred; See new form


723-37-3.2.
The proposed date of the transfer; See new form


723-37-3.2-.4
The compensation involved in the transfer; See new form


723-37-3.2.5 A statement showing the accounting entries,  including any plant acquisition adjustment, gain, or loss proposed on the books by each party before and after the proposed transfer.  These accounting entries shall be in accordance with the Uniform System of Accounts ("USOA") or Generally Accepted Accounting Principles ("GAAP"), or as directed by the Commission; See new form


723-37-3.2.65
Copies of any sales agreement or contract of sale and all documents pertaining to the transfer; See new form


723-37-3.2.75 
A statement of the facts (not in the form of conclusory statements) relied upon to show that the proposed transfer is consistent with, and not contrary to, the statements of public policy in §§ 40‑15‑101, 40‑15‑501, and 40‑15‑502, C.R.S.;  See new form.


723-37-3.2.8
A statement that the applicant agrees (a) to answer all questions propounded by the Commission or any authorized member of its staff concerning the application, the subject matter of the application, or any information supplied in support of the application and (b) to permit the Commission or any authorized member of its staff to inspect the applicant's books and records as part of the investigation into the application, the subject matter of the application, or any information supplied in support of the application; 5 See new form


723-37-3.2.9
 A statement indicating, if the application is assigned for hearing, the town or city where the applicant prefers the hearing to be held and any alternative choices; See new form


723-37-3.2.10
A statement that the applicant understands that the filing of the application does not, by itself, constitute authority to execute the transfer and that the applicant shall not undertake the proposed transfer unless and until a Commission decision granting the application is issued; See new form


723-37-3.2.11
A statement that the transferee understands that, if a transfer is granted, such transfer is conditional upon:  (a) the existence of applicable, effective tariffs or price lists for relevant services, including any required adoption notices; (b) compliance with the statute and all applicable Commission rules; and (c) compliance with any and all conditions established by Commission order; See new form


723-37-3.2.12
A statement that the applicant understands that, if the contents of the application are found to be false or to contain misrepresentations, any transfer granted may be, upon Commission order, null and void; and See new form


723-37-3.2.13
An affidavit signed by an officer, a partner, an owner, or an employee, as appropriate, who is authorized to act on behalf of the applicant, stating that the contents of the application are true, accurate, and correct. See new form
RULE (4 CCR) 723‑37‑4.NTR  TRANSFEREE FITNESS TO PROVIDE LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES.


723-37-4.1 NTR
If the transfer requested is a transfer of a certificate, an operating authority, or a CPCN, the transferee must provide the Commission with the information required pursuant to Rules (to be determined, the requirement will not change) 4 (except Rules 4.1.10) and, as appropriate, Rules 6 or Rules 7 of the Rules Regulating the Authority to Offer Local Exchange Telecommunications Services and must receive an appropriate grant of authority from the Commission.


723-37-4.2 NTR
If (a) the transfer requested is to obtain controlling interest in a local exchange telecommunications service provider, to transfer assets or stock, or to execute a merger and (b) the transferee does not have a certificate of public convenience and necessity to provide local exchange telecommunications service within the operating area which is the subject of the transfer, the transferee must provide the Commission with the information required pursuant to Rules (to be determined, the requirement will not change) 4 (except Rules 4.1.10) and, as appropriate, Rules 6 or Rules 7 of the Rules Regulating the Authority to Offer Local Exchange Telecommunications Services and must receive an appropriate grant of authority from the Commission.

RULE (4 CCR) 723‑37‑5.
PROCESSING OF APPLICATIONS.

723-37-5.1
 The Commission will process applications in accordance with the Rules of Practice and Procedure found at 4 CCR 723‑1.  No transfer requested in an application shall be effective until the Commission issues an order approving it, with or without hearing.


723-37-5.2
The Commission shall deem all applications complete in accordance with the procedural requirements of 4 CCR 723‑1, Rules 70, or other Commission rules.


723-37-5.3
Absent unusual or extraordinary circumstances, the Commission will reject an application that does not meet the requirements of Rules 70 of the Rules of Practice and Procedure and close the docket pertaining to that application.

RULE (4 CCR) 723‑37‑6. NTR  TRANSFER TO OR FROM WHOLLY‑OWNED SUBSIDIARY.  

Where either the transferor or the transferee is the wholly‑owned subsidiary of the other party to the transfer, the parties are not required to file an application pursuant to Rules TBD3.  However, at least 30 days prior to the anticipated closing date of such a transfer, the parties shall file a written notification of the transfer with the Commission.  After review of the notification, the Commission may, by written order, require the transferor to file an application pursuant to Rules TBD 3.  In that event, the Commission may approve or reject the application to execute a transfer or may approve it subject to modification or conditions.  If the Commission does not require filing of such application, or otherwise act, within 30 days of receipt of notice under this rule, no application for transfer shall be required; and the transfer shall be deemed approved.  

RULE (4 CCR) 723‑37‑7.
WAIVER OR VARIANCE.  The Commission may permit a waiver or variance from these rules, if not contrary to law, for good cause shown if it finds that compliance is impossible, impracticable, or unreasonable.
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