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I. BY THE COMMISSION
A. Statement of the Case

1. On February 28, 2000, ICG Telecom Group, Inc. (“ICG”), filed a Petition for Arbitration of an Interconnection Agreement with U S WEST Communications, Inc. (“U S WEST”).  U S WEST changed its name to Qwest Corporation (“Qwest”) after the filing of this petition.  

2. On March 22, 2000, ICG filed a Supplement to its Petition for Arbitration.

3. On March 24, 2000, Qwest filed a Response to the Petition for Arbitration.

4. ICG requests that we arbitrate unresolved issues pursuant to § 252(b) of the Telecommunications Act of 1996 (“Act”), 47 U.S.C. § 252(b).

5. By Decision No. C00-343, mailed on April 3, 2000, we referred the matter to an Administrative Law Judge (“ALJ”) for hearing.  Because of the time constraints contained in the Act, pursuant to the provisions of § 40-6-109(6), C.R.S., we find that due and timely execution of our functions requires that the recommended decision of the ALJ be omitted, and that we render an initial decision.

6. By Decision No. R00-399-I, (April 18, 2000) a prehearing conference was scheduled for April 28, 2000.  At the prehearing conference, a procedural schedule and hearing dates of June 26 through 30, 2000 were established.  The motion of ICG to admit attorneys Albert H. Kramer, Esq., and Jeffrey J. 

Binder, Esq., Washington, D.C. to practice before the Commission in this docket was granted.  In addition, a joint motion filed on April 27, 2000 by ICG and Qwest for an extension of time to conclude arbitration proceedings was granted. The  operative date of June 21 for a decision on the disputed issues on the Petition for Arbitration was extended for a period of 45 days until August 7, 2000.  ICG and Qwest expressly waived the nine-month arbitration time frame contained in § 252(b)(4)(C) of the Act and expressly waived the right to petition the Federal Communications Commission (“FCC”) to invoke jurisdiction pursuant to § 252(e)(5) of the Act.

7. On May 22, 2000, ICG and Qwest filed a joint motion to further extend by 30 days the operative date for the Commission to resolve the issues contained in ICG’s Petition for Arbitration.  The ALJ denied the joint motion.  (Decision No. R00-567-I, May 25, 2000).

8. On May 26, 2000, ICG filed an Unopposed Motion for Reconsideration of Interim Order No. R00-567-I. In Interim Order No. R00-639-I that motion was denied.

9. The hearing commenced as scheduled on June 26, 2000. ICG moved for the admission of Jacob S. Farber, Esquire, Washington, D.C.  The motion was granted.  As an additional preliminary matter, Qwest’s motion for directed verdict on certain issues presented for arbitration was addressed.  The ALJ denied the motion for directed verdict.

10. Witnesses offered testimony and Exhibits 1 through 41 were marked for identification and admitted into evidence.  Administrative notice was taken of decisions from Commission Docket No. 96S‑331T. In addition, administrative notice was taken of Decision No. C00-685 (Exhibit 18), and Exhibit 21.  At the conclusion of ICG’s case, Qwest renewed its motion for directed verdict.  The ALJ denied the motion.  At the conclusion of the hearing, the ALJ directed the parties to file statements of position/briefs on or before July 7, 2000.  Counsel for the parties requested that the prefiled testimony of certain witnesses and portions of prefiled testimony of other witnesses that were not introduced as part of the hearing record be withdrawn from the official files of the Commission.  It was ordered that only the testimony of record at the hearing would be considered.

II. FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DISCUSSION
Under the Act, parties seeking to enter into an interconnection agreement are required to enter into negotiations for voluntary resolution of interconnection issues, bringing the matter before state commissions for arbitration.  ICG and Qwest entered into extensive negotiations this arbitration proceeding and succeeded in resolving many of the outstanding issues. Eighteen issues remained to be arbitrated by the Commission.  The issues presented for arbitration are contained in the Issues Matrix attached to the post-hearing briefs of Qwest and ICG.

In approaching an arbitration, the Commission has two goals.  First, the Commission seeks to replicate the agreement the parties would reach in a competitive market.  Second, the Commission seeks to arbitrate an agreement consistent with § 251 of the Act.  Applying these criteria, the Commission will order the following resolution to the issues in dispute:

A. Issues 1 – (A)2.2, 2 – (A)2.44, and 18 – (C)3.1: Whether Voice Over Internet Protocol Is Included or Excluded From Switched Access

11. Both ICG and Qwest agree on proposed language for  interconnection agreement sections (A)2.2, (A)2.44, and (C)3.1.  Qwest proposed additional language expanding switched access to apply to phone voice interexchange traffic that is transmitted over a carrier's packet switched network using protocols such as transmission control protocol and internet protocol ("TCP/IP"). 

12. ICG asserts that voice over internet protocol (“VoIP”) is part of a hybrid service, a service combining message-switching capability with data processing.  The FCC considers a hybrid service to be an information service.  Switched access charges do not apply to information service under the enhanced service provider ("ESP") exemption.

13. Qwest argues that VoIP is a telecommunications service because it does not provide additional, different or restructured information to the subscriber. Switched access charges apply to telecommunications service.

14. Both parties offer a considerable amount of testimony about the classification, telecommunications or information service, of VoIP.  The import of the respective classifications for VoIP is that as a telecommunications service, switched access charges would apply; as an information service, the charges would not apply.  Based on testimony offered in this docket, however, we do not need to classify VoIP to determine if VoIP uses switched access services.

15. Qwest witnesses McDaniel and Craig, and ICG witness Gillan, testified how VoIP works:  An end-user dials a local telephone number to gain access to the gateway of a private network; the end-user responds to the prompts of the gateway to enter the telephone number of the party he wishes to call; the private network then delivers the call to the terminating network.

16. A toll call works as follows:  The end-user dials the long distance telephone number of the party he wishes to call; the incumbent local exchange carrier's("ILEC") network uses switched access (switch and transport functions) to hand the call off to the end-user’s IXC; the IXC’s network then delivers the call to the terminating network.

17. ICG’s VoIP offering does not use  Qwest’s network in the same manner as calls for which switched access charges apply.  When switched access is used, Qwest provides routing and switching from the end-user at the originating end to the IXC, and routing and switching from the IXC to the called party at the receiving end.  If both the originating end and receiving end are within the same LATA, Qwest also provides the switched access transmission path.  Switched access charges are applied to recover these costs of routing, switching, and the transmission path.  In contrast, with ICG's VoIP, ICG’s gateway and ICG’s IP network are used to deliver the call from the end-user at the originating end to the called party at the receiving-end.  VoIP does not use Qwest’s routing, switching, and transmission path services.  Because the functionality and network use for VoIP is different, it should not be subject to switched access charges.  We reject Qwest's proposal to subject phone voice interexchange traffic transmitted over a carrier's packet switched network to switched access charges.

18. ICG's VoIP service does not constitute toll-bridging that the Commission has disapproved of in past cases.  See, e.g., El Paso County Tel. Co. v. Voice Networks, Inc., Docket No. 99K-335T, Decision No. C00-760 (July 11, 2000); Avicomm, Inc. v. PUC, 955 P. 2d 1023 (Colo. 1998).  First, in providing its VoIP product ICG is not using Qwest’s local network in the same manner as an interexchange carrier would in providing toll calling.  ICG provides a substantial portion of the facilities, including transmission and transport, used in offering its VoIP product. Second, the toll-bridging disapproved of by the Commission in the past involves the use of equipment and the local exchange carrier’s network to forward a call across local calling areas, primarily for the purpose of avoiding access charges.  Here, in contrast, the primary purpose of ICG’s VoIP product is neither the avoidance of access charges, nor, from end-users perspective, the avoidance of toll charges.

19. To say that ICG's VoIP offering is not subject to switched access charges is not to say that an interconnection agreement reached in a competitive market would provide for no compensation to Qwest for VoIP's use of its network.  To the contrary, a freely negotiated agreement in a competitive market would likely provide for compensation by ICG to Qwest for the actual cost VoIP imposed on the Qwest network.  Of course, transaction costs and information costs would certainly affect this rate of compensation, as well.  All that said, the Commission has no record on that and is presented with a binary choice -- switched access charges apply to VoIP, or not.  Section 252(b)(4) of the Act limits our consideration to the issues presented in the petition and response.  Based on that record, we believe that not subjecting VoIP to switched access charges better replicates the agreement that would be reached in a competitive marketplace and better satisfies § 251 of the Act, than the alternative.

20. We reject Qwest’s proposed additional language.  The interconnection agreement shall include the language agreed on by Qwest and ICG for sections (A)2.2, (A)2.44, and (C)3.1.

B. Issue 6 – (A)3.24:  Technical Publications and Procedural Changes

21. Both ICG and Qwest agree on proposed language for section (A)3.24. ICG proposed additional language that would require Qwest to provide 90 days notice to ICG before making changes implementing revisions or updates to technical publications.  ICG also proposes language to allow ICG to invoke dispute resolution if ICG does not agree with the implementation changes Qwest proposes. ICG offered no testimony to support its additional language.

22. Qwest is concerned that ICG’s proposed language would prevent revisions and updates to technical publications by freezing versions initially in effect for the entire term of ICG’s interconnection agreement.  Qwest argues that it might not be able to comply with ICG’s proposal because Qwest would make changes to implement revisions and updates to technical publications for other CLECs.  These revisions could result in changes to Qwest’s facilities and operations.  In this event, it would not be possible to meet the requirements of previous versions of technical publications.

23. Although ICG did not file testimony in support of its proposed language, we find notification to be reasonable if changes are required to implement revisions or updates to technical publications.  We do not find ICG’s proposed 90 day notice requirement to be reasonable.  A 90 day notice requirement could unreasonably delay availability of system improvements or technology advancements to Colorado customers.  We believe a 30 day notice requirement is more reasonable.  We reject ICG’s proposed dispute resolution as unnecessary.

24. Section (A)3.24 of the interconnection agreement shall include the proposed language ICG and Qwest agree on.  In addition, language shall be included in section (A)3.24 requiring Qwest to provide 30 days notice to ICG prior to making a change that implements revisions or updates to technical publications.

C. Issue 10 – (C)2.2.8.2:  Local Service Interconnection (LIS) Forecasting

25. ICG and Qwest agree on language for section (C)2.2.8.2 requiring joint planning and the exchange of LIS trunking forecast information.  ICG proposes additional language that would require Qwest to provide quarterly to ICG a twelve  month forecast of the availability, projected usage, and proposed expansion of Qwest facilities.  ICG offered no testimony in support of its proposed additional language.

26. Qwest replied that the release of this data to ICG is appropriate.  The information ICG wants includes competitively sensitive, confidential information for other CLECs.

27. We reject ICG’s proposed additional language.  ICG offers nothing in support of its proposal which, if adopted, would burden Qwest with providing additional information on a quarterly basis.  The interconnection agreement section (C)2.2.8.2 shall only include the proposed language ICG and Qwest agree on.

D. Issue 11 – (C)2.2.8.4:  Changing Previously Submitted Forecasts

28. Qwest and ICG agree on the proposed language for issue 11
 except for Qwest’s proposed additional language which would not allow ICG to place orders for seven months after submission of a forecast.  Qwest indicates it takes seven months or more to construct facilities after a forecast is submitted.  ICG did not file testimony opposing Qwest’s proposed additional language. 

29. Qwest’s proposed additional language literally requires a seven month waiting period to place orders against submitted forecasts.  We find a disconnection between Qwest’s proposed additional language and Qwest witness Malone’s testimony indicating that orders could be placed immediately after a forecast is submitted, with the condition that those orders may not be completed for seven months or more if facilities have to be constructed.

30. Qwest’s proposed additional language does not capture Qwest’s intent.  There is agreed upon language, that states Qwest will have one month after receipt of a forecast to determine network needs and six months or more will be required to complete network build.  This language appears to match Qwest’s testimony on this issue.  We reject Qwest’s proposed additional language because it is contrary to the testimony offered in support of it.  The interconnection agreement shall only include the proposed language ICG and Qwest agree on for issue 11.

E. Issue 12 – (C)2.2.8.4:  Binding Forecasts

31. ICG proposes additional language for section (C)2.2.8.4 that would allow ICG to request Qwest to enter into binding forecasts with ICG for the purchase (by ICG) and provision (by Qwest) of services and facilities.  ICG’s language further proposes a method to mitigate any capacity shortfalls.  ICG presents no testimony in support of its proposal.

32. Qwest opposes a binding forecast, arguing it is unworkable.  Qwest states that it must accommodate the needs of many carriers and, thus, must maintain control over the forecasting process.  Qwest contends that, if the proposed language of ICG were adopted it would result in overbuilding of capacity and impair Qwest’s ability to manage the planning of its network.

33. ICG has not indicated its forecasted needs are not being met by the process Qwest currently uses.  ICG’s additional proposed language will not be included in the interconnection agreement section (C)2.2.8.4.

F. Issue 13 – (C)2.2.8.13.1:  Reciprocal Forecast Obligations

34. ICG proposes language to make forecasts for interconnection trunks reciprocal requiring Qwest to provide forecasts to ICG.  ICG has not presented any testimony in support of its reciprocal forecasting proposal.

35. Qwest points out that ICG does not have an obligation to provide LIS trunks, unbundled elements, or collocation to Qwest.  There is no justification for reciprocity here.

36. ICG receives information on Qwest’s plans for construction during joint planning meetings.  ICG has not indicated Qwest’s forecasting process has not met its needs. The interconnection agreement shall not include a reciprocal forecast requirement. It will include Qwest’s proposed language.

G. Issue 15 – (C)2.3.4.1.3:  Reciprocal Compensation for Internet Related Traffic

37. This issue involving reciprocal compensation for Internet Service Provider ("ISP")-bound traffic was a major issue in dispute between ICG and Qwest. ICG requests compensation from Qwest for-ISP bound calls made by Qwest customers that terminate on ICG’s network.  The calls are bound for Internet providers who are ISP customers of ICG.  

Controlling Law

38. ICG first argues that federal law requires reciprocal compensation for ISP traffic.  In particular, ICG asserts that the court in Bell Atlantic Telephone Companies v. FCC, 206 F.3d 1 (D.C. Cir. 2000), determined that Internet traffic is telephone exchange service.  According to ICG, § 251(b)(5) of the Act and FCC implementing rules mandate reciprocal compensation for all traffic constituting telephone exchange service.  ICG further suggests that Bell Atlantic establishes that calls to ISP’s terminate at the ISP under the controlling FCC regulation 47 C.F.R. § 51.701(d).
  If the calls terminate at the ISP, federal law requires a reciprocal compensation arrangement for ISP-bound calls.  Finally, ICG argues that a bill and keep compensation arrangement would be unlawful in this case. 47 C.F.R. § 57.713(b) authorizes bill and keep only where traffic is “roughly balanced.”  Here, the record demonstrates that ISP traffic between ICG and Qwest is not roughly balanced.  Therefore, ICG contends, the Commission cannot approve bill and keep as the intercarrier compensation arrangement.  We disagree with these arguments.

39. As we held in Decision Nos. C00-479 and C00-685, the § 252 arbitration between Sprint Communications and U S WEST, currently effective federal law grants state commissions, in § 252 proceedings, the discretion to adopt or not adopt reciprocal compensation for ISP-bound traffic.  In the present case, ICG reads too much into the Bell Atlantic decision when it reasons that the court, in effect, mandated reciprocal compensation.  Bell Atlantic vacated the FCC’s holding that ISP traffic is not local in nature and, consequently, not subject to reciprocal compensation under § 251(b)(5).  While the court may have suggested that Internet calls appear to be exchange service and appear to terminate at the ISP, it made no such rulings that would bind state commissions in § 252 proceedings.  Instead, the court remanded the matter to the FCC for further “explanation” why Internet calls are not properly seen as terminating at the ISP, and why such traffic is not regarded as exchange service.  Bell Atlantic, at 9.  Notably, the court did not disturb the FCC’s holding in the Declaratory Ruling
 that state commissions have the discretion to determine the intercarrier compensation mechanism for ISP traffic in § 252 proceedings.  As part of that discretion, the FCC ruled, state commissions “are free not to require the payment of reciprocal compensation for this traffic and to adopt another compensation mechanism.”  Declaratory Ruling, ¶ 26.  This directive from the FCC is still effective, notwithstanding the Bell Atlantic decision, and, as such, we are not compelled to adopt reciprocal compensation for ISP traffic.

40. As for the suggestions that bill and keep is unlawful because ISP traffic between ICG and Qwest is not roughly balanced, we note:  FCC Rule 57.713(b), upon which ICG’s argument is based, applies only to local traffic.  Thus, the necessary premise of this argument is that Internet traffic is local in nature.  As discussed above, however, federal authorities, including the FCC, have not yet determined that Internet calls are local.
ICG Position Regarding Reciprocal Compensation

41. ICG contends that a large number of ISPs are customers of competing local exchange carriers ("CLECs") not because of the existence of the reciprocal compensation mechanism, but simply because ILECs have not served ISPs well.  The CLECs, according to ICG, are filling that void by offering special packages, more state-of-the-art networks, and collocation in the CLECs’ central offices.  The CLECs are attracted to serving ISP’s because the CLECs must pay for the large investment necessary to begin to offer local exchange service and so are initially looking for customers, such as the ISP’s, which generate large traffic volumes immediately.  With this customer base, the CLECs can subsequently expand into the broader business and residential markets.  ICG claims that this gradual process, by which the CLECs target niche markets to acquire market share and revenue base and only later expand into broader areas, should not be criticized because the competitive market place should operate in this manner.  The Commission, according to ICG, must allow markets to work in this manner rather than managing the process by disallowing reciprocal compensation in an attempt to relieve Qwest of all financial obligations which arise because of Qwest’s failure to compete for ISP business.

42. Even though ISP-bound calls flow predominantly from ILEC end-users over CLEC facilities to ISPs, ICG argues that Qwest benefits even if required to pay reciprocal compensation.  If Internet traffic continues to grow, Qwest will experience a corresponding increase in demand for second lines which it can fill with little additional investment.  Qwest can also benefit by providing its own Internet service and by providing its own service to ISP’s.  Furthermore, while  Qwest may be required to make millions of dollars of investment to meet the growing Internet demand, ICG contends that this is minor in comparison to the overall Qwest investment in Colorado. ICG’s presence in this market actually helps Qwest because it reduces the amount of capacity Qwest must provide.

43. ICG supports its recommendation for adopting reciprocal compensation for ISP-bound traffic by first observing that ISP’s are information service providers, not providers of telecommunications services.  As a result of this, ICG argues that ISP’s, in particular, cannot be providers of long distance service. ICG disagrees with Qwest’s contention that ISP-bound calls must be long distance because, like other long distance calls, the originating switch does not know the ultimate destination or routing of the calls.  ICG observes that this is not a distinction between local and long distance service but between calls using a single versus multiple networks.  Therefore, a call is not necessarily long distance just because the originating switch does not know the ultimate destination or routing of the call.

44. ICG believes it is critical to consider the economic impacts of any compensation scheme. In response to Qwest's argument that reciprocal compensation forces non-Internet users to subsidize Internet users, ICG states:  What is actually happening is that low-volume users are subsidizing their high-volume counterparts because of an overly averaged rate structure, independent of whether or not reciprocal compensation is being used.  This problem, according to ICG, can be addressed by adopting usage-sensitive local exchange rates, not by rejecting reciprocal compensation.  Without usage-sensitive rates, high-volume Internet users will continue to be subsidized.  Under reciprocal compensation, ILECs bear the burden; under bill and keep, CLECs do.

45. Qwest also argues that reciprocal compensation results in subsidization of both the CLECs and the ISPs.  ICG disputes this by observing that CLECs and ISPs are both providing services that are necessary for the completion of the ISP-bound call.  Furthermore, Qwest argues that reciprocal compensation results in excessive use of the Internet.  ICG responds that what is really relevant is that the local rate structure is such that revenues do not cover the costs for Internet calls; until such is the case, there will be inefficient levels of Internet usage.
  Finally, Qwest argues that reciprocal compensation results in excessive entry by CLECs specializing in ISP traffic.  ICG contends that this is only true, at most, in the short run, and this simply reflects the way in which competitive markets work until profits are driven down by entry to a sustainable level.

46. ICG believes that its economic analysis leads to the conclusion that reciprocal compensation is the appropriate mechanism to deal with the costs incurred by ILECs and CLECs during the transmission of ISP-bound calls.  If this option is not adopted, ICG sees no feasible alternative for cost recovery.  ICG is the only entity which does not have a relationship with the ultimate cost cause, namely, Qwest’s end‑user, and cannot recover its costs directly.  ICG also claims that it cannot increase its price to the ISPs because they could buy the same services out of ICG’s business tariffs.  Moreover, ICG argues, 

it cannot increase prices to the ISPs because this would cause them to switch to Qwest.

47. Not only does ICG support the use of reciprocal compensation, it also contends that the compensation rate be set at the voice rate because the end-office provides the same services in both instances.  Any difference between the costs of ISP-bound calls and voice calls suggested by Qwest is really, according to ICG, a comparison between calls of longer and shorter duration.  ICG argues that the Commission can best address this difference by revising all reciprocal compensation mechanisms so that they have two components, a set-up charge and a per-minute charge.

48. As for Qwest’s contention that its costs exceed those of a CLEC specializing in ISP traffic, ICG observes that Qwest’s costs may actually be lower due to economies of scale.  If this is not the case and Qwest is at a cost-disadvantage, as it alleges, because its network must serve a much more diverse customer base, ICG contends that Qwest itself could build a separate network for ISP customers.  In any case, ICG argues, the FCC’s reciprocal compensation procedure requires that the level of compensation be based upon the TELRICs for the ILEC.  Therefore, the CLECs costs are irrelevant.

49. ICG finally contends that no compensation mechanism (e.g. bill and keep) can be adopted which depends on the differentiation between Internet and non-Internet calls because the Qwest method for doing so is flawed.  Many calls that are of long duration and to modems are not placed to ISPs.  Therefore, the Qwest procedure for identifying such calls will not accurately represent the volume of ISP traffic.  

Qwest Position Regarding Reciprocal Compensation

50. Qwest contends that many ISPs have chosen to be customers of CLECs instead of ILECs, not because the service offered by the CLECs is superior, but simply because of the arbitrage opportunities introduced into the process by the reciprocal compensation mechanism.  This mechanism allows Internet users to subscribe to an ISP without having to pay the full incremental costs of their ISP-bound calls.  In addition, Qwest observes that it must serve a rather diverse customer base and so is precluded from specializing in ISP traffic, unlike ICG and other CLECs.  For these reasons there exists an imbalance in ISP traffic, with the vast majority flowing from ILEC end-users through the ILEC to a CLEC, which transports the calls to an ISP, which, in turn, conveys them to the Internet.  Qwest offers data to show that far more minutes (or messages) of calls flow from Qwest to ICG than from ICG to Qwest, and a much larger percentage of the calls from Qwest to ICG are bound for the Internet than are from ICG to Qwest.

51. Qwest argues that the combination of the CLECs specialization in serving ISPs and the adoption of reciprocal compensation would result in Qwest bearing most of the new network facilities costs related to the continued growth in Internet usage.  This situation is exacerbated, according to Qwest, by the fact that ISPs benefit from an access charge exemption, which eliminates any possibility of Qwest being reimbursed by the ISPs for costs incurred to transport ISP-bound calls.  Since these costs were not accounted for when residential basic exchange rates, or any other rates for that matter, were set in the past, Qwest contends that it will experience pressure to raise these rates in the future.  Doing so would, according to Qwest, be unsupportable in this era of growing competition.  Moreover, Qwest finds that such rate increases would directly violate the requirement in recent federal and state telecommunications law to remove implicit subsidies from its rate structure.

52. Qwest observes that Bell Atlantic did not reverse the FCC determination that ISP-bound calls are interstate in nature.  As a result, Qwest recommends that the Commission find that ISP-bound traffic is predominately interstate, not local, and that ISPs are telecommunications carriers, not end-users, just as we did in the interconnection agreement with Sprint.  In other words, Qwest favors relying upon the ILEC/IXC analogy for ISP traffic rather than ILEC/CLEC analogy.  It finds the ILEC/IXC analogy more appropriate because both IXCs and ISPs market their services to customers, determine what rates, terms and conditions to impose, and engage in billing customers.  Qwest concludes that the originating subscriber, in these circumstances, acts as a customer of the IXC or ISP, not as a customer of the ILEC.  Because ISP-bound calls are similar to interstate long distance calls, Qwest argues that, conceptually, the ISP should collect revenues from the cost-causing end-user and then compensate all other carriers involved in transporting the call.  Because of the federal access charge exemption for ISPs,
 however, this option is not feasible.  Consequently, Qwest recommends that the ISP compensate its own LEC which, in turn, would share this compensation with the other carriers involved.  Finally, Qwest contends that Internet calls are technically more similar to long distance than local calls because in neither case does the originating switch know the ultimate destination of the call nor does the terminating switch know the origin of the call.  Even if ISP-bound calls and local calls were functionally equivalent, this equivalence would not, according to Qwest, require that the costs for these two types of calls be recovered in the same manner.

53. Turning to economic considerations, Qwest argues that reciprocal compensation is improper from a cost-causation perspective regardless of whether ISP-bound calls are interstate or local.  Cost-causation implies that ISPs should charge end-users for the costs of Internet calling and then compensate the other carriers involved in transporting the calls.  If, instead, a reciprocal compensation mechanism is adopted, it will result in the inefficient subsidy of Internet use, the distortion of the local exchange market, and the generation of unintended arbitrage opportunities.  In particular, in addition to the subsidization of Internet users by Qwest’s customers who do not use the Internet, reciprocal compensation will cause excessive use of the Internet and excessive entry by CLECs specializing in ISP traffic even in the long run, as well as providing disincentives for CLECs to offer widespread basic exchange service.  Only when ISP-bound traffic becomes less profitable will CLECs move away from specializing in it so that traffic flows become more balanced.  For these reasons, Qwest recommends that reciprocal compensation be rejected.  Even if the Commission fails to be persuaded by these arguments, it should still deny reciprocal compensation, pending further FCC determination on the issue.

54. If reciprocal compensation is rejected, Qwest argues that the theoretically defensible solution would be for the ISP to pay access charges to all other carriers involved.  Since this is precluded by the federal access charge exemption for ISPs, Qwest’s alternate proposal is that ICG share its revenues from the ISP with Qwest in proportion to their relative costs.  Bill and keep represents for Qwest a third-best alternative, which it regards as a reasonable interim solution.  

55. If the Commission chooses to adopt the reciprocal compensation mechanism despite Qwest’s recommendation to the contrary, Qwest argues that the compensation rate should be lower for ISP-bound traffic than for voice traffic, because of cost differences between the two types of traffic.  Qwest contends that the costs of ISP-bound calls are lower, in part, because these calls are of longer duration so the initial set-up costs are spread over more minutes.  These costs are also lower, according to Qwest, because trunk utilization rates are higher with ISP-bound calls and because more data than voice messages can be put on each DSI at the same time.  Finally, a CLEC like ICG can design a network used mainly for ISP-bound calls to be more efficient, and hence less costly than a general purpose network such as Qwest’s.  As for whose costs should be used in quantifying the compensation rate if this mechanism is used, Qwest observes that, if the cost of transporting traffic to a particular customer (in this case the ISP) differs greatly from the average, the FCC has declined to use the ILEC’s TELRIC as a proxy for the CLEC’s costs.  Qwest cites, as an example of this, the issue of paging providers’ costs Local Competition Order, ¶ 1093.  Furthermore, Qwest asserts that ICG is required by Section 4 CCR 723-39 to present a cost study to determine this inter-carrier compensation rate and it has not done so.

56. If, on the other hand, bill and keep is adopted as Qwest recommends, it realizes that it must be able to differentiate ISP-bound calls from others, which are still subject to reciprocal compensation.  Qwest outlines a multi-step process by which this can be accomplished.  Potential problems associated with this process, Qwest argues, represent billing issues and any resulting discrepancies can be handled through the dispute resolution process, which is part of the interconnection agreement.

Commission Decision

57. Of the two analogies offered by the parties for the transport of ISP-bound calls, namely, ICG’s ILEC/CLEC analogy and Qwest’s ILEC/IXC analogy, the Commission finds Qwest's version more persuasive.  In transporting an ISP-bound call, the ISP plays a role similar to that of the IXC in the transmission of an interstate long distance call.  We believe that the originator of either call, the ILEC end-user, acts primarily as the customer of the ISP or IXC, not as the customer of the ILEC.  Qwest and ICG participate in transporting the call to the Internet in much the same way as they would in providing access to an IXC as part of its process of completing an interstate call.  As a result of this analogy, we could conclude that the end-user should pay the ISP, which, in turn, should compensate both Qwest and ICG for the costs incurred in transporting the ISP-bound call.
  This payment of access charges by the ISP is precluded, however, by the FCC’s access charge exemption for ISPs.  Consequently, the Commission must select some other method of covering these costs.

58. ICG recommends a reciprocal compensation mechanism.  We disagree.  We find that the adoption of this mechanism will likely result in the subsidies, market distortions, and inappropriate incentives, which Qwest suggests will be the case.
  As an alternative to reciprocal compensation, Qwest first recommends that ICG should share its revenues from its ISP customer with Qwest in proportion to their relative costs incurred in participating in the transmission of the ISP-

bound call.  The Commission rejects this suggestion as well because it is functionally equivalent to requiring the ISP to pay access charges to both Qwest and ICG.  We will, however, adopt Qwest’s other recommendation, namely, the use of bill and keep.  The Commission finds this mechanism defensible in this situation because it focuses on the need for various networks to interconnect, but requires each carrier to recover its costs through charges imposed upon its own customers.  We believe that such an approach is the best way to encourage greater, more seamless interconnection in the future.

59. The Commission does not agree with ICG that rejecting reciprocal compensation in favor of bill and keep will result in ICG’s being unable to recover its costs for transmission of ISP-bound calls.  Assuming ISPs can, as ICG asserts, switch to ICG’s business basic exchange rate, ICG still has the opportunity to raise its ISP rate at least to that level.  If additional revenues are needed, ICG could consider raising its business basic exchange rate for all customers.
  Finally, we conclude that ICG could change its tariff to preclude ISPs from switching to the business basic exchange rate.

60. ICG's other fear that its ISP customers will migrate to Qwest should it raise its rates above Qwest's business tariff is a real one.  Qwest's tariffed business rate will act as a price ceiling for ICG.  Thus we do see a manifestation of the ill effects of overly-averaged rates, as ICG has pointed out.  The lesson to draw from this is not as clear to the Commission as it is to ICG, however.  If tariffed business rates are overly-averaged and act as an artificially low price ceiling for ISPs, then the answer may be to move towards the averaging of rates.

61. The outcome of this decision not to allow reciprocal compensation for ISP-bound traffic, though not perfect, sets things closer to being right than the alternative.  By not allowing reciprocal compensation, ISP and ISP-users will more fully internalize the costs they impose on the network.  Qwest customers who do not use the Internet will no longer be paying the "freight" for the Internet users.  Thus, this outcome comes closer to rationalizing both the inter-carrier and end-user compensation.  Likewise, this avoids some of the economic distortions caused by continuing reciprocal compensation.  Carriers should have better price signals in deciding how to build their networks and solicit their customers; customers should have better price signals as to the costs of their use of the network.

62. The disallowance of reciprocal compensation for ISP-bound traffic best replicates what an interconnection agreement in a competitive market place would look like.  It also comports with § 251(2)(2)(D) that interconnection be on rates, terms and conditions that are just, reasonable and nondiscriminatory.  Finally, by eliminating an unintended arbitrage opportunity, this outcome encourages the efficient entry of competitors into the residential market.  Thus, the outcome is pro-competitive and anti-subsidy:  ISP users pay for what they use; competitors can serve them accordingly; and non‑ISP-users do not have to pay for services they do not use.

63. The bill and keep method requires that Qwest be reasonably able to differentiate ISP-bound traffic from other forms of traffic flowing from Qwest to ICG.  Non-Internet traffic is subject to reciprocal compensation.  We find that Qwest has such capability, though problems may still arise when executing this call identification process.  These problems can be addressed through the dispute resolution process included in the Qwest/ICG interconnection agreement.  Alternatively, if ICG can devise a better method for differentiating ISP-bound calls from others, it can request that the existing interconnection agreement be altered to reflect this superior procedure.  As we pointed out in the Sprint order, ICG has the least cost access to this information about ISP-bound and non-ISP-bound traffic.  Now that ICG is aware of its compensation rights under the interconnection agreement, it should have ample incentive to make sure its traffic with Qwest is properly differentiated.  

H. Issue 16 – (C)2.3.10:  Identifying Qwest as the IntraLATA Toll Provider

64. Qwest and ICG agree on language for interconnection agreement section (C) 2.3.10, except for the language regarding the method for determining the volume of intraLATA toll traffic in the event of a dispute as to the classification of traffic between local/EAS and toll.  ICG originally proposed in its Issues Matrix that the dispute would be resolved with reference to the LERG.  However, ICG in its Statement of Position (page 40, footnote 47), proposes to submit the dispute to a neutral third party expert. ICG proposes to modify the second sentence of its Issues Matrix as follows:  

In the event of a dispute as to the classification of the traffic as between Local/EAS and toll, the dispute will be resolved by a neutral third party expert based on an audit of both parties’ data.

65. Qwest’s proposed language states that, in the event of a dispute over the classification of traffic, the originating party will provide usage data for its toll traffic.  In testimony, Qwest indicates it would refer to its toll usage tracking (“TUT”) reports to provide usage data on toll traffic.  

66. Qwest has not had the opportunity in this docket to respond to ICG’s proposed use of a neutral third party audit for dispute resolution because ICG made the proposal in its Statement of Position.  We remind the parties that future disputes can be submitted to this Commission for resolution.  There is no need for language in this section of the interconnection agreement specifying how disputes shall be resolved.  Therefore, we reject both ICG’s and Qwest’s proposed dispute resolution language.  The interconnection agreement shall only include the language both parties agree on.

I. Issue 27/UNE 7 – (E)3.2.3:  Sub–Loop Unbundling

67. This unbundled network element (“UNE”) issue involves the requirement for Qwest to provide ICG access to unbundled sub-loops.  ICG addressed this issue in its Statement of Position, even though it did not provide testimony on this issue.  ICG proposes access to unbundled sub-loops at any technically feasible point in the ILEC’s outside plant where sufficient space is available.  ICG relies on FCC Rule 51.319(a) as indicating where access to sub-loop should be allowed (i.e., pole or pedestal, network interface device, minimum point of entry, single point of interconnection, main distribution frame, remote terminal, and feeder/distribution frame).  In addition, ICG argues TELRIC pricing should be used for sub-loop unbundling.

68. Qwest proposes that access to unbundled sub-loops be provided only at field connection points (“FCPs”). The FCPs would be located in close proximity and connected to Feeder Distribution Interfaces (“FDIs”).  Qwest's proposal requires the first CLEC requesting sub-loop unbundling at an FDI to pay for FCP construction at that site.  Qwest would not provide another CLEC access to unbundled subloops at the FCP until the first CLEC confirmed that it had received reimbursement from the other CLEC for a portion of the FCP construction charge. 

69. The sub-loop unbundling issue is new to this Commission.  Given the scant record on this issue in this docket, our decision will only apply in the interim and is subject to change based on  decisions in future proceedings, specifically Docket No. 99A-577T.

70. We are not convinced by Qwest that FDIs are the only technically feasible point on Qwest’s network for sub-loop unbundling.  Because our decision only applies in the interim, the interconnection agreement shall not specify the actual points for sub-loop unbundling on Qwest’s system.  Therefore, we reject both ICG’s and Qwest’s proposed language for sub-loop unbundling.  The interconnection agreement shall require Qwest to provide sub-loop unbundling at all technically feasible points on Qwest’s network where space is available.

J. Issue 28/UNE 8 – (E)3.2.2:  Digital Loop Carrier

71. This UNE issue involves the unbundling of loops provisioned by digital loop carrier (“DLC”) or integrated digital loop carrier (“IDLC”).  ICG addressed this issue in its Statement of Position, but did not provide testimony on this issue.  ICG proposes that it be allowed to request a method of deriving an unbundled loop, including loops provisioned by DLC or IDLC.  If Qwest determines that the unbundling method requested by ICG is not technically feasible, and Qwest can demonstrate this fact, Qwest may provide another unbundling method.

72. Qwest proposes to provide ICG an unbundled loop, to the extent possible, if a loop is provisioned by DLC.  Qwest would attempt to locate a loop not provisioned by DLC and "swap" it with the loop provisioned by DLC.  Qwest opposes ICG’s proposal because it would allow ICG to propose the method of unbundling loops provisioned by DLC.  It is important to Qwest to be able to maintain control of the method of unbundling when a loop is provisioned by DLC because of the variety of DLCs used on Qwest’s network.

73. The unbundling of loops provisioned by DLC is also new to this Commission.  Again, given the scant record on this issue in this docket, our decision shall only apply in the interim and is subject to change based on decisions in future proceedings, specifically Docket No. 99A-577T.

74. Qwest indicates that an unbundled loop would be provided for a loop provisioned by DLC if it can find a loop not provisioned by DLC.  Qwest cannot simply reject ICG’s request for the unbundled loop if it cannot swap loops, and another method could be used to provide the unbundled loop.  We reject both ICG’s and Qwest’s proposed language for unbundling loops provisioned by DLC.  The interconnection agreement shall include language which requires Qwest to provide unbundled loops for loops provisioned by digital loop carrier.

K. Issue 29/UNE 9 – (E)11:  Special Construction

75. This issue addresses procedures to be used for special construction required as a result of a request by ICG for access to UNEs.  ICG did not offer testimony in support of the language it proposes regarding special construction.  ICG’s proposed language would require Qwest, if facilities are not available, either to construct facilities and sell them to ICG, or to combine UNEs to replicate unbundled loop and only charge ICG for an unbundled loop, not for component UNEs.

76. For any request that requires construction of network capacity, facilities, or space for access to or use of UNEs, Qwest proposes to provide a quote for the CLEC’s portion of the special construction.  If accepted, construction would commence after receipt of the construction charge payment from ICG.  Qwest would maintain ownership of the constructed facilities. 

77. We do not find it reasonable to require Qwest to construct facilities for ownership by ICG.  The Commission considered combinations of UNEs when the rates for component UNEs were set.  If UNEs are combined to replicate an unbundled loop, ICG shall pay the individual charges for the component UNEs which make up the UNE combination.  We reject ICG's proposal.  The interconnection agreement shall include Qwest’s proposed language.  Our decision shall only apply in the interim and is subject to change based on decisions in future proceedings, specifically Docket No. 99A-577T.

L. Issue 30 – (E)3.2.3:  Enhanced Extended Loop

78. An enhanced extended loop (“EEL”) is a service provided by Qwest which allows a CLEC to extend loops from the end-user premise to a CLEC collocation in a different wire center.  ICG presented no testimony in support of its EEL proposal.  ICG’s proposed language would require the parties to devise a means to extend unbundled loops to allow ICG to use a collocation arrangement at one Qwest location per LATA in order to obtain access to unbundled loops at another Qwest central office.

79. Qwest’s proposal would allow ICG to extend loops from the end-user premise located in one wire center to an ICG collocation in a different wire center.  Qwest would limit the use of EEL to instances involving a significant amount of local exchange service.  EEL is only available in density zone 1 in the Denver MSA for Capitol Hill, Curtis Park, Dry Creek, Denver Main, and Denver North wire centers.

80. We note that EEL is an emerging service.  While Qwest indicates it voluntarily provides EEL, we believe it is the type of service offering envisioned by the Telecommunications Act.  Absent testimony by ICG supporting its proposal, we reject ICG’s language. The interconnection agreement shall include Qwest’s proposed language.  Our decision shall only apply in the interim and is subject to change based on decisions in future proceedings, including Docket No. 99A-577T.

M. Issue 31/UNE 10 – (E)3.2.3:  Spectrum Management

81. This issue addresses spectrum management, the process used to avoid interference, such as crosstalk, between transmission systems that use pairs in the same cable.  ICG has not presented any testimony in support of its proposal.  ICG’s proposed language would not allow Qwest to restrict ICG to using a particular loop for the same purposes or service for which Qwest uses the loop.

82. Qwest’s proposed language allows Qwest to control the use of certain cables in light of spectrum management considerations.  Qwest indicates in testimony that it should be allowed to control the use of certain facilities to eliminate the possibility of crosstalk.  Qwest believes that it is important to maintain the quality and integrity of its network, and asserts that it performs spectrum management in accordance with industry guidelines.

83. The use of loops by CLECs should only be limited by the design capability of each loop.  A CLEC should expect to be able to use a loop according to accepted engineering standards and practices for that type of cable.  That is, after all, what they are leasing.  Qwest’s proposed language is too open-ended and could permit anticompetitive temptations.  Qwest cannot place limitations on loops under the guise of spectrum management if those loops would otherwise be capable of supporting the desired use.  We reject both ICG’s and Qwest’s proposed language.  The interconnection agreement language shall reflect our decision here.  

N. Issue 35/UNE 13 – (E)3.2.4.3; (E)3.2.4.4; and (E)3.4.11:   Coordinated Installation

84. ICG and Qwest agree on language for (E)3.2.4.3 and (E)3.2.4.4.  ICG has proposed additional language for (E)3.4.11. adding detailed procedures to Qwest’s procedures for the coordination of installation of unbundled loops.  ICG has not presented any testimony in support of its proposed additional language. That language specifies procedures to be followed by ICG and Qwest for coordinated conversions of live local exchange services to unbundled loops.

85. Qwest represents that its proposed language specifies the procedures Qwest follows for coordinated installations, including conversions, for all other CLECs.

86. ICG has not presented any testimony indicating why the language agreed on for (E)3.2.4.3 and (E)3.2.4.4. is not sufficient for coordinated installations.  We reject ICG’s proposed additional language.  The interconnection agreement shall include the language for (E)3.2.4.3 and (E)3.2.4.4. agreed on by the parties. 

O. Issue 37 - (F)1.3.6.5:  Reciprocal Compensation and Switched Access Revenues for Internet-Related Traffic

87. Under interim number portability (INP), Qwest must pay interstate and intrastate switched access compensation to ICG and the other CLECs.  The revenues to be passed through are computed by multiplying average minutes of use per line by the number of INP lines eligible for switched access and, finally, by the tariffed rate, adjusted by the revenue distribution by rate element factors (Exhibit A attached to Part F of the Local Interconnection Agreement between Qwest and ICG).  Such computations are done separately for interstate/interLATA switched access, intrastate/interLATA switched access, and intrastate/intraLATA switched access.  The dispute here arises over the determination of the number of INP lines to be used.  Qwest contends that INP lines associated with ISPs should be deleted from the total and provides language to that effect.  ICG disagrees.  While the record in the case clearly indicates the parties’ positions, it does not provide us with any rationale for those positions.  Qwest offered this proposal. Because of the insufficiency of the record, the Commission has no basis upon which to adopt Qwest’s language at this time.  Therefore, Qwest's position is rejected.  

P. UNE 28 – (E)13.4.1:  Rates for UNE Combinations

88. This issue involves the rates to be charged for UNE combinations.  ICG presented no testimony in support of its proposal regarding rates for UNE combinations.  ICG’s proposed language requires Qwest to charge the sum of the recurring and nonrecurring rates for the component UNEs in UNE combinations.  For UNE combinations that are not currently combined, Qwest would be required to charge a TELRIC based charge for the combination.

89. Qwest’s proposed language incorporates by reference Qwest’s tariffed or otherwise approved rates for recurring and nonrecurring charges for each UNE.

90. We reject ICG’s proposed language.  The interconnection agreement shall include Qwest’s proposed language.

III. ORDER

A. The Commission Orders That:

91. The issues presented in the Petition for Arbitration filed by ICG Telecom Group, Inc. on February 28, 2000 are resolved as set forth in the above discussion.

92. Within 30 days of the final Commission decision in this docket, ICG Telecom Group, Inc. and Qwest Corporation shall submit a complete proposed interconnection agreement for approval or rejection by the Commission, pursuant to the provisions of 47 U.S.C. § 252(e) of the Telecommunications Act of 1996.

93. The Motion to Strike Response of ICG Telecom Group, Inc., filed by Qwest Corporation on July 24, 2000 is granted.  Response time to the motion is waived.

94. The twenty-day period provided for in § 40‑6‑114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

95. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ DELIBERATIONS MEETING
August 1, 2000.
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1.  Decision No. R00-487-I mailed on May 10, 2000.


� ICG’s issues matrix contains proposed additional language for issue 11.  We believe the language should have been placed on the matrix under issue 12, not 11, it concerns binding forecasts. 


�  ICG also cites Southwestern Bell Telephone Co. v. Public Utility Commission of Texas, 208 F.3d 475 (5th Cir. 2000), as establishing that Internet calls terminate at the ISP for purposes of determining whether reciprocal compensation is appropriate for this traffic.


�  In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996 and Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, 14 FCC Rcd 3689 (Feb. 26, 1999).


� For example, because of the access charge exemption, ISPs pay less than they would otherwise.  In turn, they can charge less than they could otherwise, so the demand for their services is higher than it otherwise might be.  All of this, according to ICG, has nothing to do with whether or not reciprocal compensation is used, however.


� Qwest further observes that the very existence of this exemption proves that Internet calls do not terminate at the ISP because, if they did, the ISP would not be a telecommunications carrier and hence would not be in a position to be required to pay access charges.


� 	The principle of cost-causation could lead us to the same conclusion, namely, that the ISP should charge the cost-causing end-user and then compensate both Qwest and ICG.


� 	This rejection of reciprocal compensation is not inextricably connected to our conclusion that Internet bound calls appear to be interstate in nature.  Even if they were deemed to be local, we would still not favor adopting reciprocal compensation with a positive rate.


� 	As we move forward to the consideration of globally connected communications networks, we need to abandon the archaic approaches to service categorization and regulatory jurisdiction.  Regardless of technology or purpose, universal access to equitable connections should be the goal.  Whether a call is local, interstate, voice, data, Internet, wireless or wireline should not be a determining factor in how the activity is regulated, priced or compensated.


� 	The feasibility of any of these rate increases is also dependent upon the rates charged by Qwest and other CLECs for comparable services.
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