Decision No. C00-842

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-429CP-Transfer-ETA

the application of Canyon Bikes, Inc., DOING BUSINESS AS Canyon Bikes, FOR emergency TEMPORARY APPROVAL TO ALLOW Moonlight Adventures, LLC, DOING BUSINESS AS Canyon Bikes, TO ASSUME OPERATIONAL CONTROL OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 53533S.

COMMISSION ORDER DENYING
emergency TEMPORARY APPROVAL

Mailed Date:  August 4, 2000

Adopted Date:  August 2, 2000

I. BY THE COMMISSION:

A. Statement

1. On July 28, 2000, Canyon Bikes, Inc., doing business as Canyon Bikes (“Applicant”), filed an application for emergency temporary approval to allow Moonlight Adventures, LLC, doing business as Canyon Bikes (“Moonlight”), to assume operational control of Certificate of Public Convenience and Necessity ("CPCN") PUC No. 53533S pending Commission consideration of the related application to permanently transfer the certificate.
2. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a certificate transfer "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."  Section 40-6-120(4), C.R.S., further states: "If the Commission is of the opinion that an emergency exists, it may issue emergency temporary authority or approval at once by making specific reference in its order to the circumstances constituting the emergency, in which case no notice need be given, but any such emergency authority or approval shall expire no later than thirty days after it was issued."
B. Findings of Fact

3. The support filed on behalf of this application consists of a letter from Moonlight.  The letter indicates that Moonlight will purchase Canyon Bikes, Inc., on August 7, 2000.  The letter also states that the “PUC license supports 80-90% of the business realized by Canon Bikes Inc, and is critical to its success.”  The letter, taken together with Moonlight’s conversations with Commission Staff, indicates that passenger reservations for the transportation service have already occurred and that the Commission’s denial of emergency temporary authority would “negatively impact customer relations as well as profit margins.”

4. The contract between the Applicant and Moonlight, which was attached to the application, has not been executed by the parties.  Therefore, if the Commission were to grant this application, the contract could be modified afterwards. Furthermore, the contract fails to make the transfer of operational control of the CPCN contingent upon Commission approval.  While not the basis for the Commission’s decision, the Commission is nevertheless hesitant to grant the application under such circumstances.

5. The application does not state, and the Commission does not find, that any emergency exists.

6. Having found that no emergency exists, the Commission need not consider whether the application meets the standard set forth in § 40-6-120(2), C.R.S.

7. This application for emergency temporary approval is not in the public interest.

8. The Applicant is informed that, until the Commission authorizes a transfer of operational control, the Applicant must continue to provide adequate service to the public. § 40-3-101(2), C.R.S.
9. The denial of this application for emergency temporary approval of an assumption of operational control creates no presumption about the final disposition of the temporary or permanent transfer applications.

II. ORDER

A. The Commission Orders That:

10. The application for emergency temporary approval of an assumption of operational control filed by Canyon Bikes, Inc., doing business as Canyon Bikes, is denied.

11. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING August 2, 2000
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