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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the petition for declaratory order filed by Enron Federal Solutions, Inc. ("EFS"), on May 7, 1999.  EFS filed its petition pursuant to Rule 60 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  The Commission agreed to formally open this declaratory order proceeding and noticed the petition to interested persons on May 20, 1999.

2. EFS seeks a declaratory order that its acquisition and operation of the utility distribution facilities at the Fort Carson military facility located near Colorado Springs, Colorado ("Fort Carson") would not result in it becoming a "public utility" subject to the Commission's jurisdiction as set forth in title 40 of the Colorado Revised Statutes.  EFS's acquisition and operation of the Fort Carson utility distribution system would be accomplished pursuant to a competitive Solicitation issued by the U.S. Army ("Army") under the "Privatization of Government Owned Utility Systems" initiative.  EFS contends that the Commission should grant its petition because much of the developed portion of Fort Carson is a federal enclave, Federal law regarding competitive procurement procedures preempts State law to the contrary, and the proposed ownership and acquisition does not fall within the scope of Colorado's definition of public utility found at § 40‑1‑103(1)(a), C.R.S.

3. The following parties intervened:  the City of Colorado Springs on behalf of its enterprise Colorado Springs Utilities ("CSU"); the Colorado Association of Municipal Utilities ("CAMU"); the Colorado Interstate Gas Company, Colorado Rural Electric Association ("CREA"); and New Century O&M Services, Inc. ("New Century O&M Services").

4. Following referral of this docket to an administrative law judge, the vacation of the interim order issued by the administrative law judge, see Decision No. C99‑878, and the setting and postponement of fact hearings, EFS, New Century O&M Services, and CSU filed a Stipulation of Fact on October 8, 1999.  EFS, New Century O&M Services, and CSU jointly filed supplements to the Stipulation of Fact on October 18 and 28, 1999.  EFS, New Century O&M Services, and CSU also incorporated into the Stipulation of Fact background material identified as Exhibits 1 through 27.

5. Upon receipt of the Stipulation of Fact, as supplemented, the Commission vacated the then pending hearing dates and established a briefing schedule to address the legal issue to be resolved in this matter.  EFS, New Century O&M Services, CSU, CREA, and CAMU filed opening briefs on November 17, 1999.  EFS, New Century O&M Services, and CSU filed reply briefs on December 1, 1999.  CSU also filed a notice of supplemental authority on January 27, 2000.

6. On March 10, 2000, EFS filed a notice of supplemental authority requesting that the Commission consider a memorandum issued by the Acting General Counsel of the Department of Defense.  On March 14, 2000, CSU filed a motion to strike this supplemental "authority" because it is not legal authority in the nature of a decision.  The Commission agrees.  The Commission strikes EFS's March 10, 2000 filing, including the memorandum appended to that filing, from the record in this matter.

7. Now being duly advised in the merits of this matter, the Commission grants EFS's petition on the federal enclave and federal preemption grounds.

B. Facts

8. By Decision No. C99-1170, the Commission accepted the stipulated facts and exhibits jointly submitted by EFS, New Century O&M Services, and CSU.  A summary of the relevant facts follows:

9. Presently, the Army is the owner of the utility system at Fort Carson.  On March 4, 1999, the Army issued Solicitation No. DACA 87-99-R-0002 (the "Solicitation").  For purposes of this proceeding, the Commission considers the Solicitation language, as amended, as of May 14, 1999.  See Exhibit 1.

10. The Solicitation pertains to the privatization of electric, natural gas, and potable water distribution facilities located within Fort Carson, which are currently owned, operated, and maintained by the Army.  Through the Solicitation, the Army desires to accomplish "the transfer of ownership, responsibilities, investments, upgrade, plant replacement, continued operation and maintenance of an Army owned utility system to the non-Department of Defense sector."  See Exhibit 1, § B., paragraph B.2.  This transfer is to be accomplished by contract where "the [c]ontractor(s) agrees to furnish, and the Government agrees to purchase, operation and maintenance of the utility systems as set forth in this section for a period of 10 years unless said contract is terminated by the Government."  See Exhibit 1, § B., paragraph B.3.  The Army believes it is awarding a "Utility Services type contract."  See Exhibit 1, § L., paragraph 1.

11. The transferred distribution facilities are within the boundaries of Fort Carson.  Fort Carson comprises 137,391 acres.  See Exhibit 27.  The utility distribution facilities are located wholly within the cantonment area and at Butts Airfield, Turkey Creek Recreation Area, and Camp Red Devil (except for a small segment of connecting facilities between the cantonment area and Butts Airfield).

12. The "cantonment" area refers to the developed area of an Army Post such as Fort Carson inasmuch as it contains roads, housing, development, etc.  The cantonment area at Fort Carson is 5,792 acres.  Within the Fort Carson cantonment area, there are 18 non-federal entities that are served by the Army from the Fort Carson utility distribution facilities to be privatized.  The non-federal entities include schools, financial institutions, and construction businesses.  From the utility distribution facilities to be privatized, the Army also serves a number of Non-Appropriated Fund Instrumentalities ("NAFIs"), including, for example, clubs, restaurants, service stations, Post Exchange ("PX") convenience stores, recreational facilities, private service and retail outlets operating under concessionaire contracts with the PX NAFI, and rental outlets.

13. Certain portions of Fort Carson, including Butts Airfield, more than 99 percent of the cantonment area and 40 acres of Turkey Creek Recreation Area, are subject to exclusive federal legislative jurisdiction under Article I, § 8, clause 17 of the United States Constitution.  These areas comprise approximately 25 percent of Fort Carson.  See Exhibit 27.  A majority of the existing utility facilities and service occurs on this portion of Fort Carson.  CSU Opening Brief at 4.
  The State of Colorado ceded these areas to the federal government without retaining jurisdiction over utility services or facilities.  See Exhibit 9.

14. The remaining portions of Fort Carson either are subject to proprietary jurisdiction (approximately 73 percent of Fort Carson, including Camp Devil Red and 1,172 acres of Turkey Creek Recreation Area) or are public domain (approximately 2 percent of Fort Carson, including 40 acres of the cantonment area).  See Exhibit 27.

15. Pursuant to the terms of the Solicitation, the Army will be the sole customer of the winning bidder.  With respect to non-Army utility service consumers at Fort Carson, there will not be a direct relationship with the transferee(s) of the subject utility distribution facilities.  The Army will still meter and bill the utility service end-users that are non-federal entities or NAFIs following the privatization of the subject utility distribution facilities.  See Exhibit 1, § C., paragraphs C.19.5 (natural gas), C.20.5 (electricity).

16. CSU's utility service to the Army at Fort Carson is unaffected by the Solicitation and privatization of the utility distribution facilities.  The Solicitation does not affect the provision of electric, natural gas, and water commodities to the Fort Carson post gate because the "Government will retain ownership of all utility commodities transported and distributed through the Contractor-owned systems."  See, Exhibit 1, § C., paragraph C.5.  CSU will continue to supply the Fort Carson cantonment area with the electric and water commodity under contract with the Army.  See Exhibit 21.  Similarly, CSU will continue to provide natural gas transportation service enabling the provision of the gas commodity to this area.  Id.  The Army is not transferring any facilities of CSU or any facility in which CSU has invested through the privatization described in the Solicitation.

C. Order of Analysis

17. As noted above, Fort Carson is divisible into a federal enclave portion and a proprietorial portion.  The parties' concerns properly focus on the federal enclave portion of Fort Carson because that is where the majority of the utility distribution facilities are located and where it is reasonable to assume that the majority of the operation and maintenance activity will take place.  Because the extent of the federal government's authority differs in the federal enclave and proprietorial portions, the Commission analyzes the presented legal issues separately for each portion.  Paul v. United States, 371 U.S. 245, 269-70 (1963) (resolution of case turns on which lands were within the federal enclave).

18. Determining the extent of the Commission's authority over the federal enclave portion of Fort Carson cannot be accomplished solely by examining State law.  Congress holds the exclusive power to pass legislation setting forth the Commission's authority within federal enclaves.  Examination of federal statutory law is essential to determine whether Congress has authorized the Commission to exercise its powers within the federal enclave portion of Fort Carson.  No constitutional question or issue of preemption is implicated by such an examination of federal statutory law.  Consideration of State law determining public utility status, § 40-1-103(1)(a), C.R.S., as urged in the concurring opinion, is premature prior to determining if Congress has granted any authority to the Commission with respect to the Solicitation's subject matter.

19. Similarly, the standalone analysis of State law, specifically § 40-1-103(1)(a), C.R.S., set forth in the concurring opinion oversimplifies the presented legal issues as to the proprietorial portion of Fort Carson.  Determination of whether EFS, were it to be the winning bidder, would become a public utility regulated by the Commission must recognize the role of the Army in the arrangement anticipated by the Solicitation.  The Army will continue to have a significant role in the provision of utility service to the non-federal entities and NAFIs that are the ultimate utility consumers on Fort Carson.  A necessary question to resolve the presented legal issue is whether an assertion of the Commission's regulatory authority over the arrangement sought by the Army would violate federal procurement law.  The prior assessment of the possible preemptive effect of relevant federal law is essential to determine whether EFS, were it to be the winning bidder, would be a public utility within § 40-1-103(1)(a), C.R.S.

20. Because some of the issues raised by EFS cannot be resolved without first considering federal law and because the analysis of federal law requires only a limited examination of a constitutional question (i.e., preemption), it is appropriate to proceed in the analytical manner reflected in this majority opinion.

D. Federal Law Does Not Authorize Commission Economic Regulation of the Solicitation Winner as to the Federal Enclave Portion of Fort Carson

21. As noted above, approximately 25 percent of Fort Carson is designated as a federal enclave.  The cantonment area and Butts Airfield comprise much of the federal enclave portion of Fort Carson.  The designation as a federal enclave resulted from the cession of these lands to the federal government.  See Exhibit 9.  Nothing in the record suggests that Colorado reserved jurisdiction over utility distribution within Fort Carson as a limitation to the cession of the affected property.

22. Congress' authority to declare exclusive legislation over an area is set forth at Article I, § 8, clause 17 of the United States Constitution (the "Enclave Clause").  The Enclave Clause empowers Congress:

[t]o exercise exclusive legislation in all cases whatsoever over such district (not exceeding ten miles square) as may by cession of particular states, and the acceptance of congress, become the seat of the government of the United States, and to exercise like authority over all places purchased, by the consent of the legislature of the state in which the same shall be, for the erection of forts, magazines, arsenals, dockyards and other needful buildings.

23. The constitutional grant of exclusive legislative power to Congress over enclaves that meet the requirements of the Enclave Clause, "by its own weight, bars state regulation without specific congressional action."  Paul v. United States, 371 U.S. 245, 263 (1963).  Congressional action permitting State regulation within a federal enclave must be "a clear congressional mandate, specific congressional action that makes this authorization of state regulation clear and unambiguous."  Hancock v. Train, 426 U.S. 167, 179 (1976) (internal quotations and citations omitted); see also West River Elec. Ass'n, Inc. v. Black Hills Power and Light Co., 918 F.2d 713, 719 (8th Cir. 1990) ("[I]t is well established that in order for Congress to subject a federal enclave to state jurisdiction, there must be a specific congressional deferral to state authority over federal property.").

24. Relevant congressional action and executive agency regulation confirm that Commission regulation of the Solicitation winner is precluded with respect to activities on the federal enclave portion of Fort Carson.  This Commission does not have jurisdiction to mandate the identity of or to regulate the Solicitation winner vis-à-vis the utility distribution facilities located within the federal enclave portion of Fort Carson.  The arguments of CSU and CREA to the contrary are not persuasive.

25. The military utility system privatization statute, 10 U.S.C. § 2688, sets forth the mandatory method for selecting the conveyee of such a system:

If more than one utility or entity . . . notifies the [military department] Secretary concerned of an interest in a [utility system] conveyance, the Secretary shall carry out the conveyance through the use of competitive procedures.

10 U.S.C. § 2688(b).  Consideration for the conveyance may take the form of either a lump sum payment of a reduction in charges.  10 U.S.C. § 2688(c)(1).

26. Paragraph (c)(2) of 10 U.S.C. § 2688, relied on by CSU, is not a specific and unambiguous congressional declaration authorizing Commission authority over the Solicitation winner.  That paragraph provides:

If the utility services proposed to be provided as consideration [for the conveyance]. . . are subject to regulation by a Federal or State agency, any reduction in the rate charged for the utility services shall be subject to establishment or approval by that agency.

10 U.S.C. § 2688(c)(2).  Paragraph (c)(2) of 10 U.S.C. § 2688 only applies where the conveyee is offering reduced rate regulated services as consideration for the acquisition of the military utility system.  This is a limited provision that does not conflict with the competitive procurement mandate at the heart of 10 U.S.C. § 2688(b).  In conclusion, 10 U.S.C. § 2688(c)(2) does not constitute a federal policy that the conveyance at issue in the Solicitation, and by necessity the competitive procurement procedure established therein, is subject to Commission regulation.  CSU's argument that 10 U.S.C. § 2688(c)(2) is a confirmation of the Commission's jurisdiction over the conveyance at issue in the Solicitation fails.

27. Analysis of federal procurement law reaches a similar result.  Federal procurement law is designed to ensure "active competition so that the United States may receive the most advantageous contract."  Paul, 371 U.S. at 253.  Therefore, Colorado's continued adherence to the doctrine of regulated monopoly and rate of return regulation with respect to the utility services covered by the Solicitation collides with federal procurement law.

28. Under the Competition in Contracting Act of 1984, 10 U.S.C. §§ 2301-2316, the procurement sought through the Solicitation must be accomplished through the use of competitive procedures:

[T]he head of an agency in conducting a procurement for property or services—

(A) shall obtain full and open competition through the use of competitive procedures in accordance with the requirements of this chapter and the Federal Acquisition Regulation; and

(B) shall use the competitive procedure or combination of competitive procedures that is best suited under the circumstances of the procurement.

10 U.S.C. § 2304(a)(1).
  The Federal Acquisition Regulation, which derives from 10 U.S.C. §§ 2301-2316, iterates that the federal government's policy is to "promote and provide for full 

and open competition in soliciting offers and awarding Government contracts."  48 C.F.R. § 6.101 (1999) (citing 10 U.S.C. § 2304).  With respect to the acquisition of utility services, the federal government policy set forth in the Federal Acquisition Regulation is to obtain those services in the manner "most advantageous to the Government in terms of economy, efficiency, reliability, or service."  48 C.F.R. § 41.201(a) (1999).

29. The Commission is not persuaded that the specific acknowledgement of State law governing the provision of electric utility service found at 48 C.F.R. § 41.201(e) constitutes authority for this Commission to block the effort of the Army to contract out the operation and maintenance of the Fort Carson electric utility distribution facilities.  Paragraph (e) of 48 C.F.R. § 41.201 is nothing more than a directive to the federal contracting officer to make a determination that the acquisition of electric utility services on a competitive basis "would not be inconsistent with state law governing the provision of electric utility service" prior to making a competitive acquisition of such services.  The regulation is not a deferral by the Army to the regulatory (service territory) jurisdiction of this Commission.

30. Similarly, § 8093 of the Department of Defense Appropriations Act of 1988, Pub. L. 100-202 ("Public Law 100-202, § 8093"), is not a "necessary clear authorization" by Congress deferring its exclusive jurisdiction over the federal enclave portion of Fort Carson.  West River Elec. Ass'n, 918 F.2d at 719.

31. Public Law 100-202, § 8093 provides:

None of the funds appropriated or made available by this or any other Act with respect to any fiscal year may be used by any Department, agency, or instrumentality of the United States to purchase electricity in a manner inconsistent with State law governing the provision of electric utility service, including State utility commission rulings and electric utility franchises or service territories established pursuant to State statute, State regulation, or State-approved territorial agreements

This is a "general directive that federal agencies and installations follow state law in the procurement of their electric service."  West River Elec. Ass'n, 918 F.2d at 719. Public Law 100-202, § 8093 is not a specific recognition that federal enclaves are subject to State law regarding the establishment of service territories.  Id.
32. Moreover, by its terms Public Law 100-202, § 8093 only applies to the purchase of the electric commodity.  The Solicitation expressly excludes the electric commodity.  See Exhibit 1, § C., paragraph C.5.  Because the Solicitation does not impact the provision of the electric commodity to Fort Carson by CSU, the utility distribution system privatization to be accomplished through the Solicitation is not within the scope of Public Law 100-202, § 8093.

33. Because there is no clear and unambiguous congressional action that authorizes this Commission to exercise jurisdiction over the Solicitation winner, the Commission is without authority to economically regulate the Solicitation winner with respect to the federal enclave portions of Fort Carson.

E. Federal Competitive Procurement Law Preempts the Commission's Regulatory Regime over the Proprietorial Portions of Fort Carson

34. The Army holds the approximately 75 percent of Fort Carson that is not part of the federal enclave under a proprietorial interest.  This territory is subject to Colorado's legislative authority with certain limitations.  See Exhibit 14, Army Regulation 405-20, ¶¶ 3.e and 4.d.  The enactments of the Colorado General Assembly, and hence Commission authority, are enforceable in these portions of Fort Carson so long as they do not infringe upon the powers and immunities of the Army, do not impose Colorado's regulatory power directly upon the Army, and are not preempted by federal law.  Id.
35. The doctrine of preemption of State law by Federal law originates in the Supremacy Clause (Article VI, clause 2) of the United States Constitution.  Preemption is recognized when:  (1) the Federal law actually conflicts with State law; (2) the Federal law expressly preempts State law; or (3) the Federal law implicitly preempts State law.  Banner Advertising, Inc. v. City of Boulder, 868 P.2d 1077, 1080-84 (Colo. 1984).  The first of these scenarios, conflict preemption, is at issue in this matter.

36. In performing preemption analysis here, the Commission examines some of the same provisions of federal law because analysis under the Enclave Clause is equally applicable to that under the Supremacy clause.  Black Hills Power and Light Co. v. Weinberger, 808 F.2d 665, 669, n.4 (8th Cir.), cert. denied 484 U.S. 818 (1987).  Thus, where Federal installations such as Fort Carson are concerned, the same "clear and unambiguous" authorization of State regulation, Hancock, 426 U.S. at 179, must be demonstrated.

37. Federal law dictates that the conveyance of a utility system be carried out through the use of competitive procedures where, as is the case here, there are multiple interested conveyees.  10 U.S.C. § 2688(b).  This competitive demand directly conflicts with Colorado's continued commitment to the principle that public utility regulation of electric, gas, and water utilities is based on the doctrine of regulated monopoly and, hence, an effective absence of competition in obtaining the right to serve new customers within a service territory.  See e.g., Public Serv. Co. v. Trigen-Nations Energy Co., L.L.L.P., 982 P.2d 316, 326 n.13 (Colo. 1999) (citing Western Colorado Power Co. v. Public Utilities Comm'n, 159 Colo. 262, 271, 411 P.2d 785, 790 (1966)).  When such a collision occurs, the Federal law preempts the State law and is the controlling law.  Thus, the competitive mandate found at 10 U.S.C. § 2688(b) prevents this Commission from dictating with whom the Army may contract to perform the obligations under the Solicitation.

38. Similarly, "federal procurement law is specifically designed to ensure 'active competition so that the United States may receive the most advantageous contract.'"  West River Elec. Ass'n, 918 F.2d at 717 (quoting Paul, 371 U.S. at 253).  Here, the Army seeks to enter into a service type contract for the operation and maintenance of the utility distribution system at Fort Carson.  As stated previously, the only pertinent reference to State law pertains to the acquisition of electric utility services.  See 48 C.F.R. § 41.201 ("Prior to acquiring electric utility services on a competitive basis, the contracting officer shall determine . . . that such competition would not be inconsistent with state law governing the provision of electric utility service . . .").  However, this reference is in no way a confirmation of this Commission's regulatory authority over the proprietorial interest portions of Fort Carson because State regulatory authority, if applicable to the Solicitation winner, may only be imposed if the Federal contracting officer so decides.  The clear terms of the Solicitation indicate that the Army does not believe that competitive acquisition of utility services, including electric utility service, is inconsistent with Colorado law.  This Commission is powerless to question that determination.

39. Finally, neither Public Law 101-202, § 8093 nor its legislative history contains "any clear and unambiguous declaration by Congress to amend the extensive and carefully-crafted body of federal procurement law."  West River Elec. Ass'n, 918 F.2d at 719.  Similar to 48 C.F.R. § 41.201, Public Law 101-202, § 8093 only applies to the acquisition of electricity.  Notwithstanding that the acquisition of electricity is not within the scope of the Solicitation, the Commission concludes that Public Law 101-202, § 8093 does not diminish the conflict between Colorado utility regulation and federal procurement law.  The Commission will not subject the Solicitation winner to economic regulation as a result of the application of Public Law 101-202, § 8093 to the facts of this matter.

F. State Law Claims

Because the Commission determines that its authority to regulate the winner of the Solicitation is precluded by operation of the Enclave Clause and the doctrine of preemption, the Commission does not reach the State law question briefed by the parties.  The Commission does not determine whether the Solicitation winner would be considered a public utility, as that term is defined in § 40-1-103, C.R.S.

G. Conclusions

EFS met its burden to demonstrate that its acquisition and operation of the utility distribution facilities at Fort Carson pursuant to the Solicitation does not result in an economic activity regulated by the Commission.

II. ORDER

A. The Commission Orders That:

40. The March 14, 2000 motion to strike filed by the City of Colorado Springs, on behalf of its enterprise Colorado Springs Utilities, is granted.  The notice of supplemental authority, including the appended memorandum, filed by Enron Federal Solutions, Inc., on March 10, 2000, is stricken from the record.

41. A declaratory order granting the petition filed by Enron Federal Solutions, Inc., is entered.  If Enron Federal Solutions, Inc., is awarded, pursuant to Solicitation No. DACA 87-99-R-0002, the utility distribution system to be transferred and then operated and maintained, the Commission will not economically regulate the activities thereunder so long as the controlling federal law relied on in this Decision continues in full force and effect.

42. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

43. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
July 19, 2000.
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III. CHAIRMAN RAYMOND L. GIFFORD SPECIALLY CONCURRING:  

A. Introduction

I concur with the majority’s result, but believe that they pursued the analysis exactly backwards.  This Commission must first analyze under State law the question posed by Enron Federal Solutions, Inc. ("EFS"), in its petition for a declaratory order.  State law analysis leads to the conclusion that a utility provider at the Fort Carson military facility ("Fort Carson") under Solicitation No. DACA 87-99-R-0002 (the "Solicitation") issued by the U.S. Army ("Army") does not become a "public utility" subject to this Commission’s jurisdiction.  There is, then, no need to reach the federal constitutional questions on which the majority’s position rests.  Deciding the State law issues first is not only the legally required order of analysis, but also draws on this Commission’s particular expertise in construing its organic act.  Moreover, I remain uncertain in any event about the value or import of our construction of the United States Constitution.

B. Majority’s Rationale

The majority concludes that the Fort Carson contractor will be beyond the Commission’s jurisdiction because, either, the Supremacy Clause (Article VI, Clause 2) of the United States Constitution, through the Federal Procurement Regulations, preempts State law, see Greenwood Trust Co. v. Conley, 938 P.2d 1141, 1147 (Colo. 1997); or Article I, § 8, clause 17 of the United States Constitution (the "Enclave Clause") precludes State regulation.  The majority never gets to the State law question under § 40-1-103(1)(a), C.R.S.

C. Proper Order of Analysis

The Commission should begin its analysis with Colorado’s definition of a public utility, § 40-1-103(1)(a), C.R.S.  There are three reasons for this.  First, adequate grounds exist under State law to find that the Fort Carson contractor will not be a "public utility."  Second, constitutional questions are to be avoided, unless absolutely necessary to the disposition of a case.  Bell Atlantic Maryland, Inc. v. Prince George’s County, 212 F.3d 863, 865 (4th Cir. 2000); see also, Perez v. Campbell, 402 U.S. 637, 644 (1971)(determining whether a statute is preempted by federal law "is essentially a two-step process of first ascertaining the construction of the two statutes and then determining the constitutional question whether they are in conflict"); Siler v. Louisville and Nashville R.R. Co., 213 U.S. 175, 193 (1909); Board of County Comm'rs v. City and County of Denver, 194 Colo. 252, 256, 571 P.2d 1094, 1096 (1977); Kiewit Western Co. v. City and County of Denver, 902 P.2d 421, 423 (Colo. App. 1995) (generally do not address the constitutionality of a statute or ordinance if the controversy can be resolved on other grounds).  Third, this Commission has no statutory authority or particular expertise to premise its decisions on federal constitutional grounds.  I address these issues in reverse order.

D. The Commission is Neither Authorized, Nor Particularly Competent, to Decide Preemption Questions

44. The Commission construes Colorado State law, and has no explicit authority to decide constitutional questions.  To the contrary, administrative agencies do not have authority to pass on the constitutionality of statutes or ordinances.  Arapahoe Roofing & Sheet Metal, Inc. v. City and County of Denver, 831 P.2d 451, 454 (Colo. 1992)(collecting cases).
  It follows, then, that this Commission does not have the authority to declare itself preempted by the United States Constitution.

45. Although the Commission acts as a quasi-judicial body, this does not equate to the full authority of the State judicial power.  See People v. Colorado Title & Trust Co., 65 Colo. 472, 481, 178 P. 6, 10 (1918).  Because the Commission lacks the clear authority or expertise to hold itself preempted under the United States Constitution, it should at least shy away from, if not altogether avoid, making decisions on such premises.

E. Even if the Commission Had Full Judicial Authority, It Must Decide the State Law Issues First

Even if this Commission did have the full array of judicial powers, deciding the preemption issues first would be improper.  Analysis under State law should come first, before skipping ahead to the potential constitutional issues.  Bell Atlantic, 212 F.3d at 865.  In Bell Atlantic, the district court 

held that § 253 of the Telecommunications Act of 1996 preempted a county ordinance regulating the use of rights-of-way.  The district court reached the preemption issue by ignoring State law claims against the ordinance.  Bell Atlantic-Maryland, Inc. v. Prince George’s County, 49 F. Supp. 2d 805, 813 (D. Md. 1999).  The Fourth Circuit remanded the case, stating "by deciding the constitutional question of preemption in advance of considering the state law questions upon which the case might have been disposed of, the district court committed reversible error."  Bell Atlantic, 212 F.3d at 866.  By premising its decision on preemption, the majority likewise commits reversible error.  As a result, this case will make its way back to us after appeal for a decision based on § 40-1-103(1)(a), C.R.S., the question that I turn to next.

F. EFS is Not a Public Utility Under Colorado Law

1. Background

a. I do not begrudge the majority’s shying away from the State law question.  Answering that question requires us to define the bounds of our jurisdiction by defining a "public utility."  What exactly constitutes a "public utility" has been the point of confusion since Board of County Comm'rs v. Denver Bd. of Water Comm'rs, 718 P.2d 235, 243 (Colo. 1986)("Denver Water Board").  Denver Water Board purported to do away with the jurisdictional "holding out" test.  Instead, Denver Water Board adopted another jurisdictional standard, so mysterious that the court did not bother to disclose its ineffable content.  The most recent instance of our application of the post-Denver Water Board jurisdictional analysis is Regarding the Investigation of K N Gas Gathering, Inc., Docket No. 98C-414G, Decision No. C99-1330 (Dec. 13, 1999) ("K N Gas Gathering").  There, the majority ruled that the natural gas pipeline in question was within the Commission’s jurisdiction; I dissented arguing that it was not.

b. I will endeavor to show that the successful Fort Carson bidder will not be a "public utility" under § 40‑1‑103(1)(a), C.R.S., using either the majority’s standard in K N Gas Gathering (holding that the Golden pipeline was a public utility) or by following my dissenting opinion found at page 28 of K N Gas Gathering.

2. Constitution/Statute

The Colorado Constitution does not define a public utility, leaving it to be defined by the "laws of Colorado."  Colo. Const. art. XXV.  Section 40‑1‑103(1)(a), C.R.S., defines a public utility.  This definition was originally adopted in 1913 with exactly the same operative language found in today’s statute: [a public utility includes any entity] "operating for the purpose of supplying the public . . . ."  Section 40-1-103(1)(a), C.R.S.; see also, Public Utilities Comm'n v. Colorado Interstate Gas Co., 142 Colo. 361, 376, 351 P.2d 241, 248 (1960).
3. Case Law

c. Colorado case law explains the statutory definition of a public utility.  City of Englewood v. City & County of Denver applied the "almost universally accepted standard," the "holding out" test: ". . . to fall into the class of a public utility, a business or enterprise must be impressed with a public interest and must hold themselves out as serving or ready to serve all members of the public . . . ."  123 Colo. 290, 300, 229 P.2d 667, 672-73 (1951).  Until 1986, courts continued to use the "holding out" standard.  See, e.g., Matthews v. Tri-County Water Conservancy Dist., 200 Colo. 202, 206, 613 P.2d 889, 892-93 (1980).  In 1986, the Colorado Supreme Court explicitly rejected the "holding out" test, stating that it was no longer the "appropriate" test.  Denver Water Board, 718 P.2d at 243.  Denver Water Board stated that a "public utility" was subsequently to be defined by reference to the legislative definition.  Id. at 243-44.

d. However, the City of Englewood "holding out" test was developed in reference to the exact language from the original statute, first adopted in 1913, and presently found in § 40-1-103(1)(a), C.R.S.  City of Englewood, 123 Colo. at 299, 229 P.2d at 672.  At the time City of Englewood was decided, the statute was § 3, chapter 137, ’35 C.S.A.  The City of Englewood court cited and emphasized the very statutory language presently at issue:  ". . . for the purpose of supplying the public . . . ."  Id.  Therefore, the Denver Water Board court overstated the extent to which the current statutory scheme replaced the City of Englewood "holding out" test.  Denver Water Board, 718 P.2d at 244.  In fact, the City of Englewood court did exactly what the Denver Water Board court states should be done. Id. at 243.  In City of Englewood, the court looked first to the definition within the statute, and then, finding that definition to be "broad," see Denver Water Board, 718 P.2d at 244, developed a judicial interpretation designed to capture the legislative intent of the statute.  City of Englewood, 123 Colo. at 299, 229 P.2d at 672.

e. Denver Water Board cites various legislative exceptions to article XXV of the Colorado Constitution and § 40‑1-103(1)(a), C.R.S., the definition of a public utility.  Many of these exceptions have been developed since the City of Englewood holding and could collectively serve to define a public utility.  However, the Denver Water Board court subsequently fails to indicate how this collective body of legislation provides a "comprehensive" definition of a public utility such as to manifest the intent to displace a long-standing statutory interpretation, which itself drew from the common law tradition of what constituted a public utility.  In fact, the Denver Water Board court simply relies on the language found in § 40-1-103(1)(a), C.R.S., in deciding the case.

4. Present Standard

Exactly what new standard was adopted in Denver Water Board lies at the heart of the present problem of defining a "public utility."  In simple terms, the issue is whether a historically grounded standard, similar to a "holding out" test is to be used; or whether the Denver Water Board case represents the adoption of a significantly less restricted standard that lacks clear definition by the courts.  Subsequent cases have suggested a preference for something that closely approximates the "holding out" test. See Powell v. Colorado Public Utilities Comm'n, 956 P.2d 608 (Colo. 1998); Bennett Bear Creek Farm Water and Sanitation District v. City and County of Denver, 928 P.2d 1254 (Colo. 1996); Keystone v. Flynn, 769 P.2d 484 (Colo. 1989).  That said, these cases have not directly addressed the issue, and the Colorado Supreme Court has yet to explicitly reinstate the "holding out" test, or any similar standard.

5. Recent Commission Cases 

f. The Commission has recently addressed the issue in two similar cases.  In Public Service Company of Colorado v. Trigen-Nations Energy Company, L.L.L.P. ("Trigen"), the Commission held on a 2-1 vote that the Golden pipeline, a privately held natural gas pipeline serving a handful of corporate customers, constituted a public utility.  See Docket No. 97F-241G, Decision No. C98-1084 (November 6, 1998).  The Trigen decision was based upon reading the Denver Water Board case to implement a significantly lower standard for being a public utility:  ". . . the Commission rejected Trigen’s and K N [Marketing Inc.]’s argument that, in order to declare Trigen a pipeline public utility, it would be necessary to find that it had held itself out as serving, or ready to serve, all of the public indiscriminately." Id. at 4 (explaining Decision No. C98‑687).  In the same basic case with different parties, the Commission maintained its stance (again a 2-1 decision), that the Golden pipeline constitutes a public utility.  See K N Gas Gathering, supra.

g. Both Trigen and K N Gas Gathering contained dissents, first by Commissioner Alderfer and subsequently by me.  Both dissents argue for a reading of Denver Water Board that maintains a clear, historically- and statutorily-grounded standard for defining an entity as a public utility, even if rejecting the exact "holding out" test from City of Englewood.  Trigen, Decision No. C98-1084 at 33-37 (Alderfer dissenting); K N Gas Gathering, Decision No. C99-1330 at 28-33 (Gifford dissenting).  Such a reading of Denver Water Board makes the most sense, given the apparent legislative intent.

h. The legislative intent is evidenced by the choice of language in the statute, ". . . for the purpose of . . ." denotes a high standard, greater than doing the very same thing for some other fundamental reason.  Furthermore, the fact that the Legislature made no changes to the operative language in the statute during the 35 years following the "holding out" interpretation by the City of Englewood court, suggests that such a decision was consistent with the legislative intent of the statute.

i. Denver Water Board can be read as maintaining a standard similar to the historic "holding out" test in two ways.  One possibility is that the Denver Water Board case only meant to change the source of the standard, from the common law to statutory law but not to materially change the level of the standard.  However, given that "holding out" test was merely a common law interpretation of the same statutory scheme currently in place, such an interpretation implies that the court misunderstood the source of the law they were using.  Alternatively, the exact statutory language ". . . for the purpose of . . ." can still represent a high standard for a public utility, even though not requiring actual "holding out" as a public utility.  As stated before, the term "purpose" suggests a high standard, and the Legislature has not objected to a very similar interpretation of the statute.

j. This drawn out discussion of the last 50 years of Commission jurisdictional precedent may indicate why the Commission is loath to wade into these issues when a clearer, less contentious preemption ground is available.  Regardless of whether we adopt the more expansive view of our jurisdiction as endorsed by past iterations of the Commission or my more delimited "holding out" view of the Commission’s jurisdictional limits, the Fort Carson contractor will not be a public utility.

Commission Jurisdiction Under Expansive Standard

Applying the reasoning of the majority in Trigen and K N Gas Gathering, the Fort Carson contractor will not be a public utility.

a. Distinguish from Trigen
(1) The very nature of the relationship between the Fort Carson contractor and the "public" will be different than in the Trigen and K N Gas Gathering cases.  The Fort Carson contractor will have a specific and limited contractual relationship solely with the Army.  Under that contract, the contractor will not be allowed to provide utility services outside of the Fort Carson facility boundaries or to any other customers.  EFS Opening Brief at 10.  Any entities other than the Army receiving utility services from the Fort Carson contractor will be doing so only indirectly.
,

The Solicitation for the privatization of the utility services at the Fort Carson facility clearly limits the nature of the relationship between the Fort Carson contractor and the separate entities on the Fort Carson 

facility.  The Army already has contracts in place between itself and the private entities on the Fort Carson facility for the supply of utility commodities.  EFS Opening Brief at 9, n.2.  All services provided by the Fort Carson contractor will be billed to and paid by the Fort Carson Directorate of Public Works.  See Exhibit 1, § C., paragraph C.17.

(2) In addition, the nature of the relationship between EFS and the private entities indicates that EFS will not in fact be providing utilities services directly to the public.  For example, service or trouble calls by recipients of utilities distributed by the contractor will first be directed to the Public Works Service Order Desk of the Fort Carson facility, who will then contact the contractor and coordinate the necessary work to address the problem.  See Exhibit 1, § C., paragraph C.4.b.  In fact, even regarding emergency or unplanned power outages, the end-user will contact and work through the Army in addressing the problem.  See Exhibit 1, § C., paragraph C.9.2.  The Army will in turn deal with the contractor to solve the problem.  Id.  Thus, the contractor will be providing a simple and limited private service to a single, non-public customer (the Army).  As a result, there is no possibility that EFS as an unregulated entity could make inroads onto another regulated entity.  EFS Opening Brief at 8.  

(3) Contrast the Fort Carson scenario with Trigen and K N Gas Gathering:  First, in the Golden pipeline situation, several different customers dealt with the utility provider independently, each under a separate contract.  In addition, the utility provider in Trigen and K N Gas Gathering was free to add additional customers.  In fact, in K N Gas Gathering, the majority relied in part upon the fact that the Golden pipeline was operating at less than full capacity and there was the possibility of adding numerous other customers, i.e., the general public.  K N Gas Gathering, Decision No. C99‑1330 at 5.

(4) Furthermore, one of the primary reasons for regulation, to prevent monopolistic pricing, is not a concern in the Fort Carson situation.  First the Army should be able to protect the individual entities from unfair pricing through the Solicitation process.  The utility pricing to the individual entities is contained within the contractual relationship between the entity and the Army.  In other words, the entity can negotiate for fair pricing within that contract, rather than relying on the Commission to protect their interests from a monopoly situation.  Another justification for regulation--to prevent the inefficient duplication of utility services--is also not an issue in the Fort Carson situation.  The Army has already built and maintained the utility facilities that are now being contracted out.  The contractor will not be putting into place additional utility services, but rather operating on the existing infrastructure, and increasing that system only inasmuch as is necessary to accommodate future growth.

(5) Finally, even under the test adopted by the Commission majority in K N Gas Gathering, Decision No. C99-1330, it would be a stretch to hold that the Fort Carson contractor would be supplying utility service to the "public."  As discussed above, the contractual relationship will be solely with the federal government. Members of the general public will not have the right or ability to demand utility services from the contractor. Therefore, the contractor would not be in any way providing utilities services to the "public" but rather, to the United States government.

b. Based on Dissents

(6) In addition to the foregoing analysis, I maintain my contention that the Commission majority is mistaken in their basic analysis in Trigen and K N Gas Gathering.  See K N Gas Gathering at 28 (Gifford Dissenting). The proposed activities at the Fort Carson facility are not "for the purpose" of serving the public, nor does the contractor hold itself out as serving the public.  The contractor’s activities are limited by its contractual relationship with the federal government.  Therefore, under a proper reading of § 40-1-103(1)(a), C.R.S., Denver Water Board and other Colorado case law, the Fort Carson contractor’s activities clearly would not constitute those of a public utility.

(7) In the event that the contractor would take steps which indicate an intent to supply the public, contractual remedies would be available to the federal government.  Moreover, other parties could renew the case before the Commission.  I have no doubt that the Fort Carson contractor’s potential competitors for public utility services will provide diligent policing of the current Commission decision.

G. Conclusion

I agree with the outcome of the present case declining Commission jurisdiction over the Fort Carson contractor.  However, that decision should be premised on a reading of § 40-1-103(1)(a), C.R.S.  Preferably, the reading of § 40-1-103(1)(a), C.R.S., would resemble the "holding out" authority developed in Colorado law over the last century.  Even if the Commission’s reading of its jurisdiction embraced the less-stringent standard applied since Denver Water Board, the Commission would be obliged to conclude that the Fort Carson contractor would not be a public utility.
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� New Century O&M Services contends that as much as 99 percent of the facilities and services subject to the Solicitation are presently located within the federal enclave portion of Fort Carson.  New Century O&M Services Opening Brief at 1-2.


� While there are exceptions to the requirement to use competitive procedures, see e.g., subsections (b), (c), and (g) of 10 U.S.C. § 2304, none is relevant to the instant dispute.


� The Commission does, in contrast, possess the power to determine the constitutionality of a particular application of a statute to a party under the agency’s jurisdiction.  Horrell v. Dep't of Administration, 861 P.2d 1194, 1198 n.4 (Colo. 1993).  For instance, the Commission could decline to pass a rule it believed to be unconstitutional, or could refuse to implement an unconstitutional rate structure or program.





� Had the parties here wanted a decision based on a preemption analysis, their proper course would have been to go to federal court and file a declaratory action there.  See Arapahoe Roofing, 831 P.2d at 454 ("When a party wishes to challenge the constitutionality of a statute or ordinance under which an administrative agency acts, the proper forum is the district court where the party can seek a declaratory judgment.") (citations omitted).


� Exhibit 12 lists 18 entities over 22 facilities that are non-federal customers of utility services at the Fort Carson facility.  


� Although public utility contracts are typically not considered to be third-party beneficiary contracts, the situation regarding the Fort Carson contractor providing utility services at the Fort Carson facility for separate entities under a single contract with the Army is analogous to a third-party beneficiary situation.


� The argument here is similar to EFS’s “Federal Enclave” argument under Article I, § 8, clause 17 of the United States Constitution.  EFS Opening Brief at 17-19.  The idea is that providing utilities to an Army facility is different than providing the same utilities to the general public.  However, it is important to distinguish the two arguments:  one is made on a constitutional basis, claiming that the State’s laws are simply preempted, and the other is evidence for deciding the present case one way or another based on the State’s laws.  As discussed above, the Commission should not consider the constitutional argument.  However, in relation to the State law determination, the contractor’s activities would not make it a "public utility," even under an expansive reading of § 40-1-103(1)(a), C.R.S.
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