Decision No. C00-760

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99K-335T

Docket no. 99f-023T

el paso county telephone Company,


complainant,

v.

voice networks, Inc.,


respondent.

Docket no. 99f-221T

Voice networks, inc.,


complainant,

v.

u s west communications, inc.,


respondent.

Decision Denying Exceptions

Mailed Date:  July 11, 2000

Adopted Date:  May 10, 2000

T A B L E  O F  C O N T E N T S

I.
BY THE COMMISSION . . . . . . . . . . . . . . . . . . .   2

A. Statement  . . . . . . . . . . . . . . . . . . . .   2

B. Discussion . . . . . . . . . . . . . . . . . . . .   3

1. VNI’s ExpressLine Service . . . . . . . . . .   3

2. ExpressLine as Interexchange
Telecommunications Service  . . . . . . . . .   7

3. Comparability of ExpressLine
to MEL and RACF . . . . . . . . . . . . . . .  12

4. Commission Jurisdiction Over 
USWW Service  . . . . . . . . . . . . . . . .  15

5. Use of Internet Protocol to
Provide ExpressLine . . . . . . . . . . . . .  18

C. Conclusion . . . . . . . . . . . . . . . . . . . .  20

II.
ORDER . . . . . . . . . . . . . . . . . . . . . . . . .  20

A. The Commission Orders That:  .  . . . . . . . . .   20

B. ADOPTED IN Commissioners’ WEEKLY MEETING
May 10, 2000 . . . . . . . . . . . . . . . . . . .  20

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of exceptions to Decision No. R00-175 (“Recommended Decision”) filed by Respondent Voice Networks, Inc. (“VNI”), on March 15, 2000.
  In that decision, the Administrative Law Judge (“ALJ”) recommended that the relief requested by the Complainant here, El Paso County Telephone Company (“El Paso”), be granted.  Pursuant to the provisions of § 40-6-109(2), C.R.S., VNI has filed exceptions to the Recommended Decision; El Paso has submitted its response to the exceptions.  The Commission, being duly advised, denies the exceptions and affirms the Recommended Decision in its entirety.

Discussion

El Paso is a local exchange carrier (“LEC”) subject to the Commission’s jurisdiction under the Public Utilities Laws.  VNI is also subject to the Commission’s jurisdiction as a certificated competitive LEC and a provider of Part 3 (§§ 40‑15‑301 et seq., C.R.S.) telecommunications services.  El Paso initiated this proceeding by filing its complaint against VNI on January 8, 1999.
  El Paso alleges that VNI, through its ExpressLine offering, is providing toll-bridging services (i.e., illegal interexchange telecommunications), and requests that VNI be ordered to cease and desist from this unlawful activity.  After hearing, the ALJ agreed with El Paso concluding that VNI’s ExpressLine service is unlawful.  VNI now objects to the ALJ’s conclusions.

1. VNI’s ExpressLine Service

a. According to VNI, ExpressLine is a telecommunications service that provides customer features such as call-forwarding, call screening, voice mail, and an outbound dialing feature allowing customers to return a call left on voice mail without having to hang-up and redial.  The critical component of ExpressLine, for purposes of this case, is that customers are permitted to make telephone calls from one local calling area
 to another local calling area.  VNI concedes that ExpressLine customers are permitted to make calls between local calling areas, but asserts that it did not emphasize this feature in marketing ExpressLine to end-users.  This point, however, is irrelevant to whether VNI is providing interexchange telecommunications service illegally.  ExpressLine permits VNI’s customers to make unlimited telephone calls between local calling areas (i.e., toll calls) for a flat monthly charge of $24.50.  Even though VNI’s ExpressLine permits customers to make calls between local calling areas, VNI does not pay access charges to LECs for the use of their networks in originating or terminating these calls.

The record indicates that VNI has provided interexchange (or toll) service
 through various methods.  The 

first method involves the use of U S WEST Communications, Inc.’s (“USWC”)
 call-forwarding and call-transfer features.  By this method, an ExpressLine subscriber, using local telephone service provided by USWC, places a call to a VNI telephone number located in the subscriber’s local calling area.  The call is a local call.  Then, VNI, using USWC’s call-forwarding or call-transfer features, forwards the call to its final destination outside of the subscriber’s local calling area.  This practice is used where two local calling areas overlap and the VNI telephone number is located in the area of overlap.  See Recommended Decision, page 7.  This first method is the identical practice used by the illegal toll-bridgers discussed in Avicomm, Inc. v. Colorado Public Utilities Comm, 955 P.2d 1023 (Colo. 1998).  There, the Colorado Supreme Court determined that the provision of interexchange calling in this manner was unlawful.
  Avicomm, at 1027-28, 1034.

b. The second method used by VNI to provide interexchange calling to ExpressLine subscribers used the call-forwarding features of service provided to VNI by U S WEST Wireless Advanced PCS (“USWW”).  Under this method, VNI purchased PCS mobile and wireless service contracts from USWW.  VNI then stripped-out the call-forwarding feature of the PCS service to forward calls made by its customers (to the PCS telephone numbers) to numbers outside of the customers’ local calling areas.  Thus, VNI’s customers, using their local exchange service, could dial a VNI PCS number; the call was then forwarded from the PCS number to a VNI number in USWC’s network; finally, the call was forwarded to its ultimate destination (i.e., the called party in another local calling area).  See Recommended Decision, at 7-8.

c. The witness from USWW, Mr. Kearney, pointed out that the use of USWW’s call-forwarding feature in this manner by VNI was an abuse of the service.  Specifically, USWW offers call-forwarding to PCS customers for their own personal use to temporarily redirect incoming calls to another telephone number.  When USWW learned that VNI was using its service to allow ExpressLine subscribers to make interexchange calls, it disconnected the call-forwarding capabilities from those lines.  Undeterred, VNI ordered new lines from USWW in the name of one of VNI’s employees to allow it to continue providing toll service to ExpressLine customers.

d. VNI also used a third method to offer toll service to its customers: it utilized USWC’s retail toll service.
  Under this method, VNI incurred toll charges from USWC in excess of $1 million, but has refused to pay those charges.

e. Finally, VNI used packet switching technology (also known as, Internet Protocol), to permit ExpressLine subscribers to make interexchange calls.  Under this last method, customers (using their local exchange service provided by a LEC such as USWC) would call a VNI telephone number.  The call would “hit” a VNI voice gateway which would convert the call from a standard calling format to an Internet Protocol (“IP”) format.  After the call was converted to an IP format, it was sent via ICG Telecomm Group, Inc. (“ICG”), integrated services digital network lines to the Internet, which carried it to another VNI gateway.  At the second gateway, the call would be converted back to a format recognized by the public switched network.  From there, the call would be sent by the terminating LEC to the called party.

2. ExpressLine as Interexchange Telecommunications Service

f. VNI contends that even though ExpressLine permits customers to make telephone calls between local calling areas, this service does not constitute interexchange (or toll) calling within the meaning of Colorado statutes, particularly § 40-15-102(12), C.R.S.  We reject this argument.  Avicomm, at 1033, conclusively holds that telecommunications service
 (i.e., the transmission of information between separate points by prearranged means) between exchange areas is interexchange telecommunications service.  Indeed, Avicomm is dispositive of some of VNI’s contentions here:  VNI’s first method of providing toll calling--by receiving telephone service from USWC in areas where local calling areas overlap and using call-forwarding to transfer calls between those areas--is identical to the practice used by the toll-bridgers in Avicomm.  The Court expressly found this practice to be illegal toll service because, through this method, the toll-bridgers do not pay access charges to LECs.  The Court also rejected the argument that use of call-forwarding to provide interexchange service was comparable to other call-forwarding-based offerings such as USWC’s Market Expansion Line.  See discussion infra.

g. VNI argues that Avicomm is distinguishable for two reasons:  First, unlike the toll-bridgers in Avicomm, VNI is a certificated telecommunications provider, and is permitted to offer ExpressLine to subscribers.  Second, the Avicomm decision predated the enactment of the Telecommunications Act of 1996 (“Act”), specifically 47 U.S.C. §§ 251(c)(4)(A) and (B).  These provisions require incumbent LECs such as USWC to offer for resale any telecommunications service provided at retail to subscribers.  Under these provisions of the Act, VNI suggests, it is legally entitled to resell local exchange service and other telecommunications offerings such as call-forwarding.  Apparently, VNI contends that the toll-calling features of ExpressLine are lawful as constituting the resale of telecommunications services under the Act.  We disagree with these arguments.

h. As for the first point, VNI’s status as a certificated competitive LEC does not excuse its failure to comply with Colorado statutes and Commission rules regarding the provision of telephone service, including interexchange telecommunications service.  Interexchange telecommunications carriers using the local networks of companies such as El Paso and USWC to originate or terminate interexchange calls are required to pay access charges for the use of those networks.  Other certificated interexchange telecommunications carriers (e.g., AT&T, MCI, etc.) comply with Commission statutes and rules; so must VNI.

i. As for the resale provisions of the Act, El Paso correctly states that these provisions do not apply to this case because VNI is not reselling any service.  The toll calling component of ExpressLine does not involve the resale of any finished service such as local exchange service, toll, or any call-forwarding feature provided by USWC or USWW.  For example, VNI did not purchase toll service or call-forwarding from USWC or any other provider, then resell those services to ExpressLine subscribers.
  Instead, VNI stripped-out the call-forwarding features of USWC’s and USWW’s services and used them to provide an unlawful toll-bridging service to its customers.

j. The Federal Communications Commission (“FCC”) also made clear that competitive LECs that purchase retail local exchange service from an incumbent LEC at wholesale rates are entitled to resell only those retail services, and not any other service.
  The FCC also made it clear that, for purposes of interstate toll service, toll providers must still purchase access services from incumbent LECs outside the resale framework of § 251(c)(4).  Toll providers cannot avoid access charges through the resale provisions of the Act.  Local Competition Order, paragraph 980.  In short, VNI is clearly mistaken in attempting to distinguish Avicomm and justify its conduct in this case based upon 47 U.S.C. § 251(c)(4).

k. In its ExpressLine offering, VNI is providing interexchange telecommunications service, using the networks of LECs in the state to originate and terminate interexchange calls.  It is providing the equivalent toll service offered by interexchange carriers such as AT&T Communications of the Mountain States, Inc., and MCI WorldCom Communications Inc.; its customers are using ExpressLine as a substitute for toll service offered by interexchange carriers.  VNI is not paying El Paso or other LECs the access charges due them for this service.

l. El Paso correctly points out that the system of access charges established by the Commission is one of the principal ways in which local exchange networks in the State are funded. Significantly, VNI’s improper avoidance of access charges through ExpressLine would subvert the entire system of access charges and even the system of toll charges implemented by the Commission.  Other interexchange carriers would be unwilling to pay access charges if they were legally avoidable in the manner suggested by VNI in this case, and toll service would be provided in ways that allow end-users to avoid the system of toll charges established by the Commission.  See testimony of witness McDaniel, September 28, 1999 transcript, page 60-61.  Contrary to VNI’s assertions, ratepayers would be significantly and adversely affected by VNI’s conduct.
  Two of the principal methods for funding the local exchange network, access, and toll charges, would be lost.  The result would likely be that most of the cost of the local network would be borne by ratepayers through the rates for local exchange service.  

3. Comparability of ExpressLine to MEL and RACF

m. One of VNI’s major contentions here is that ExpressLine is equivalent to call-forwarding-based services offered by USWC, Market Expansion Line (“MEL”), and Remote Access Call Forwarding (“RACF”).  VNI argues that USWC does not pay access charges in the provision of MEL and RACF.  Because ExpressLine is equivalent to MEL and RACF and because USWC does not pay access charges in the provision of those services, VNI contends, it would be discriminatory for the Commission to require VNI to pay access charges in the provision of ExpressLine.  These contentions are nonsense.  MEL and RACF services are not functionally equivalent to the interexchange service provided as part of ExpressLine.

n. MEL allows a customer to forward incoming calls to a designated location and is primarily used by businesses for the purpose of establishing a presence in another community.  The customer purchasing MEL service (i.e., the business customer) is required to pay all usage charges, both local and toll, associated with forwarding incoming calls to the ultimate destination.  Through MEL service, toll and other usage charges are transferred from the party originating the call to the called party.  MEL customers agree to the transfer of these charges to establish a business presence in a community other than the one in which they are located.  Testimony by witness McDaniel, September 28, 1999 transcript, page 61.  Similarly, RACF is a service which enables a telephone end-user to forward incoming calls to another specified location.  As with MEL, the customer using RACF is also required to pay all usage charges, both local and toll, associated with forwarding calls to another location.  Testimony by witness McDaniel, September 28 1999 transcript, page 62.

o. The Court in Avicomm, at 1034, specifically held that MEL is not comparable to the call transfer service being offered by the toll-bridgers in that case.  This is dispositive of VNI’s arguments here.  Nevertheless, we note that this record demonstrates that a service such as ExpressLine is not comparable to MEL or RACF for various reasons:

(  Telephone end-users do not and cannot use MEL or RACF as a substitute for toll service.  MEL and RACF customers are required to pay all usage charges, including toll charges, associated with the transfer of a call to another location.
  In contrast, VNI’s customers use ExpressLine as a substitute for toll service, in order to avoid toll charges that should be paid for calls between local calling areas.  (Neither does VNI pay these charges.)

(  MEL service permits callers to reach only a single location (e.g., the home base of the business subscribing to MEL).  Similarly, RACF permits an end-user to transfer incoming calls to one other number or location.  ExpressLine, however, allows end-users to call anyone in VNI’s service area (more than 100 communities in the state).

(  MEL and RACF are one-way services.  That is, the called party cannot return a call to the originating party through MEL.  Similarly, neither can the RACF customer return a call using this service.  ExpressLine, in contrast, permits two-way calling if both parties subscribe to ExpressLine.

Testimony by witness McDaniel, September 28 1999 transcript, pages 63-64, 72, 77, 80-81, 86-90.

p. In essence, MEL and RACF are services which end-users purchase for their own use.  VNI, on the other hand, is using call-forwarding and call transfer features to provide toll-bridging services to others.  More importantly, neither MEL nor RACF can be used by telephone subscribers as a substitute for toll service offered by interexchange carriers, inasmuch as end-users cannot avoid toll charges through use of MEL or RACF.  For this reason, VNI’s point that access charges are not paid when calls are forwarded with MEL or RACF service is inconsequential.  Telephone carriers still recover toll charges associated with transferred calls under MEL or RACF.  Further, because these services cannot be used to avoid toll charges, they do not subvert the system of toll and, therefore, access charges established by the Commission.  VNI, in summary, is clearly incorrect in arguing that ExpressLine is comparable to MEL or RACF services.

4. Commission Jurisdiction Over USWW Service

q. As discussed above, one of the methods used by VNI to provide interexchange service through ExpressLine involved the use of the call-forwarding features of USWW’s service.  On exceptions, VNI notes that the Commission lacks jurisdiction over wireless service.  VNI contends that it is reselling USWW’s deregulated wireless service; therefore, ExpressLine is not subject to Commission regulation to the extent it was provided using USWW’s call-forwarding features.  VNI further suggests that USWW does not pay access charges for terminating toll calls on El Paso’s local network.  Inasmuch as USWW does not pay these charges, VNI contends that the Commission cannot require it to pay such charges for terminating its traffic on El Paso’s network.  These arguments are not well-taken.

r. First, as stated above, VNI was not reselling USWW’s wireless service or any other offering including the call-forwarding features of that service.  Rather, VNI fraudulently stripped-out the call-forwarding feature of USWW’s service and, in conjunction with its own facilities, used that feature to provide interexchange calling to ExpressLine customers.  VNI employed an element of USWW’s service, call-forwarding, to move its customers’ traffic between local calling areas; VNI was not reselling USWW’s call-forwarding feature to its own customers.  September 2, 1999 transcript, pages 193-95, 199-200.
  We note that VNI had no agreement with USWW to resell USWW’s services.  Further, VNI is not licensed as a wireless provider (in order to resell wireless services).

s. VNI’s contentions that ExpressLine involved the resale of wireless services is completely without merit.  Contrary to VNI’s arguments, ExpressLine involved wireline to wireline calling between local calling areas, not the resale of any wireless offering.  As the Court found in Avicomm, the Commission possesses jurisdiction over such activities.

t. As for VNI’s assertion that USWW does not pay access charges to El Paso for termination of calls from USWW subscribers on El Paso’s network, the record indicates otherwise.  Mr. Alexander, the General Manager of El Paso, testified extensively that El Paso receives compensation (i.e., access charges) whenever any toll call, originating on the network of any telephone provider, terminates on El Paso’s local network.  September 2, 1999 transcript, pages 82-92.  El Paso itself would not bill USWW directly for terminating such calls, because El Paso is not directly interconnected with USWW.  Instead, Mr. Alexander explained, El Paso is interconnected with landline carriers (e.g., USWC); therefore, USWW toll traffic terminating on El Paso’s network would be delivered over the network of some landline carrier.  Even in these cases, however, El Paso does bill and receive access charges.
  Mr. Alexander further explained that El Paso would also collect access charges for toll calls originating on its network and terminating on another carrier’s network.  September 2, 1999 transcript, page 91.

VNI also objects to the Recommended Decision on the grounds that USWW’s end-users are technically able to use the call-forwarding feature of their own wireless service to transfer wireline calls between exchange areas.  This fact, however, provides no justification for VNI’s conduct.  First, Mr. Kearney, a product manager with USWW, testified that use of USWW’s call-forwarding feature in this manner would constitute misuse of that service.  September 2, 1999 transcript, pages 189-194.  More importantly, an end-user’s personal use of USWW’s call-forwarding to transfer his own incoming calls to another location, even to another local calling area, is different in character from a telephone company’s intentional use of USWW’s service, as part of a business operation, to provide illegal toll service to thousands of customers.  The possibility that end-users will misuse USWW’s call-forwarding service does not legitimize VNI’s ExpressLine operations.  For all these reasons, we reject VNI’s argument that ExpressLine could be lawfully provided using USWW’s services.

5. Use of Internet Protocol to Provide ExpressLine

u. Finally, VNI contends that its use of the Internet to provide ExpressLine is lawful.  VNI argues that other carriers, specifically ICG, use IP telephony to provide interexchange services.  In any event, VNI suggests, this issue (i.e., whether the provision of toll services through use of IP telephony is proper) should be decided by the FCC, not this Commission.  We reject these arguments.

v. First, we agree with El Paso that, regardless of the technology used, the provision of interexchange services without payment of access charges is improper.  This Commission has authority over the provision of intrastate interexchange services and it is appropriate to exercise that authority here.  VNI is engaging in conduct that threatens serious harm to the system of regulation established by the Commission, in particular the access and toll charge system which help to fund the public switched telephone network.

w. As for VNI’s argument that other carriers are providing interexchange service using IP and thereby avoiding access charges, the record fails to support this assertion.  Mr. McDaniel testified to one instance in which a carrier was providing voice traffic using IP telephony.  However, that carrier (Qwest Communications) withdrew that service after USWC filed a formal complaint with the Commission to require it to discontinue that practice.  Mr. McDaniel further testified that USWC would take action (i.e., the filing of complaints with the Commission) if it learned of other carriers avoiding access charges for interexchange traffic through use of IP.  September 28, 1999 transcript, pages 83-85.  The record fails to support VNI’s argument.

B. Conclusion

For the foregoing reasons, we deny VNI’s exceptions.  The Recommended Decision will be affirmed in all respects.

II. ORDER

A. The Commission Orders That:

2. The exceptions to Decision No. R00-175 filed by Voice Networks, Inc., on March 15, 2000 are denied.  Decision No. R00-175 is affirmed in its entirety.

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins of the first day following the Mailed Date of this Decision.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
May 10, 2000.
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�  Complainant El Paso County Telephone Company also filed exceptions to the Recommended Decision.  Those exceptions challenged VNI’s claim of confidentiality for certain information and the decision by the Administrative Law Judge to maintain certain documents and information under seal.  We granted those exceptions in Decision No. C00-369.


�  VNI’s complaint against U S WEST Communications, Inc., which was consolidated with El Paso’s complaint, was voluntarily dismissed by VNI.


�  “Local calling areas” are geographic areas established by the Commission in which end-users are permitted to make telephone calls without incurring additional charges over and above the charges for local telephone service.  See § 40-15-102(8), C.R.S.  As the term implies, telephone calls within a “local calling area” are local calls.  In contrast, telephone calls from one local calling area to another local calling area are toll or interexchange telecommunications calls.  See § 40-15-102(12), C.R.S.  See discussion infra.


�  Interexchange telecommunications carriers use the telephone networks of LECs in their provision of toll services.  Specifically, interexchange telecommunications carriers use local networks to enable their customers to originate or terminate toll (or long distance) calls.  The system of regulation established by the Commission requires toll providers to pay to LECs access charges (e.g., switched access charges, (see § 40-15-102(28), C.R.S.)) for use of the local network in providing interexchange or toll services.


�  We address VNI’s arguments that it is not providing interexchange (or toll) service below.


�  USWC, the largest local exchange carrier in the state, is an incumbent local exchange carrier under the Telecommunications Act of 1996.


�  We address VNI’s attempts to distinguish Avicomm from the present case, infra.


�  VNI incorrectly interpreted the Commission’s Decision No. C99-469, Docket No. 99F-221T, to mean that it was entitled to purchase USWC’s toll service at Feature Group A rates.  This interpretation is obviously not a good faith interpretation of that order.  That interim order, in return for prohibiting USWC from immediately disconnecting call-forwarding features from VNI’s lines, directed VNI to post bonds in amounts equal to Feature Group A rates pending a hearing on the merits of VNI’s complaint. Nothing in that order referred to VNI’s purchase of USWC’s toll services.


�  VNI concedes that ExpressLine is a telecommunications service.


�  We observe that nothing in the record indicates that VNI attempted to purchase finished services from USWC for resale under applicable provisions adopted by the Commission, such as USWC’s tariff on resale.


� In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98 (FCC 96-325, Release Date of August 8, 1996).


�  We note that VNI’s own operations are substantial.  The record indicates that in April of 1999, VNI was operating in the most populated areas of the state and had approximately 5,000 customers along Colorado’s front range.


�  VNI points to isolated and incidental cases where end-users can use their own RACF to transfer incoming calls from one local calling area to another.  This is possible where local calling areas overlap—the situation that exists under VNI’s first method of providing interexchange service.  This incidental activity by end-users for their own use, however, does not legitimize VNI’s exploitation of anomalies in local calling areas as part of a business operation providing toll-bridging services to others.  Regulated interexchange carriers such as USWC, AT&T, and MCI are not permitted to engage in this activity.


�  It is notable that after USWW disconnected VNI’s call-forwarding features for misuse, VNI apparently colluded with one of its employees to obtain new lines with call-forwarding capabilities from USWW.  September 2, 1999 transcript, page 207-09.


�  VNI’s observation that El Paso does not bill USWW directly is irrelevant.  As stated, toll traffic originating on any other network, wireline or wireless, and terminating on El Paso’s network would still result in access revenues for El Paso.  In the case of USWW toll traffic, El Paso would collect those revenues from the landline carrier with which USWW is interconnected and which delivered that traffic to El Paso.
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