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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R00-128 (“Recommended Decision”) filed by Complainant AT&T Communications of the Mountain States, Inc. (“AT&T”), and Respondent U S WEST Communications, Inc. (“USWC”).  In Decision No. R00-128, the Administrative Law Judge (“ALJ”) recommended that AT&T’s complaint against USWC be dismissed.  The parties, pursuant to the provisions of § 40-6-109(2), C.R.S., have filed exceptions to the Recommended Decision.  AT&T objects to the ALJ’s recommendation that the complaint be dismissed.
  USWC, although agreeing with the recommendation for dismissal, objects to various factual findings by the ALJ.  Now being duly advised in the premises, we deny the exceptions and affirm the Recommended Decision in its entirety.

B. AT&T Exceptions

This proceeding concerns AT&T’s complaint against USWC.  In its complaint, AT&T claims that USWC has failed to provide adequate and timely switched
 and special
 access services to AT&T, and that USWC has discriminated against AT&T in the provision of such services (as compared to USWC’s provision of these services to other wholesale customers and itself).  After hearing, the ALJ concluded that AT&T had failed to meet its burden of showing that the Commission should grant any relief in this case.  In large measure, the ALJ’s conclusion was based upon his finding that AT&T’s complaint mainly relied upon switched and special access services ordered out of the Federal Communications Commission’s (“FCC”) tariff.  That is, the ALJ found that the evidence here primarily related to USWC’s provision of interstate 

access.  The ALJ then concluded that the Commission should defer to the FCC on the issues presented by the complaint pursuant to the doctrine of primary jurisdiction.  In particular, the ALJ noted that AT&T had filed complaints similar to this one in several states.  As such, the ALJ determined, consideration of AT&T’s claims here would result in a risk of inconsistent rulings on those complaints in the various states.  AT&T now excepts to these conclusions.

The exceptions first assert that the Commission and the FCC have concurrent jurisdiction over the claims relating to the adequacy of access services provided by USWC.  AT&T contends that it is seeking relief here based, in part, on state law.
  In particular, AT&T asserts that the Commission has jurisdiction over the adequacy of USWC’s access services under § 40-15-404, C.R.S. (Commission has complaint authority over interconnection and access disputes), and § 40-6-108, C.R.S. (Commission has complaint authority over violations of the public utilities laws).  The exceptions then assert that the doctrine of primary jurisdiction is inapplicable here because the doctrine calls for judicial deference to an administrative agency in cases involving questions within that agency’s particular expertise.  In this case, AT&T suggests, the doctrine of primary jurisdiction is inapplicable because two administrative agencies, the 

Commission and the FCC, have concurrent jurisdiction over the subject matter of the complaint.  Finally, AT&T contends that there is no threat of inconsistent rulings (if we ruled on the merits of its complaint) between the Commission and the FCC.  The claims regarding the adequacy of USWC’s access services are based on state law.  Federal law (i.e., 47 U.S.C. §§ 261(b-c)) specifically preserves state authority over access services provided by local exchange carriers such as USWC.  Therefore, AT&T submits, the Commission is not preempted by federal law from addressing the merits of the complaint.

2. We affirm the ALJ’s recommendation that the claims raised in this case regarding USWC’s access services should be deferred to the FCC.  Although AT&T argues that its claims are based on state law, the evidence of inadequate service presented here relates almost entirely to access services provided by USWC out of its federal tariff.  Virtually all of AT&T’s proof in support of its complaint relates to interstate, not intrastate, services.
  The record also indicates that AT&T purchases the vast majority of access services from USWC out of the federal tariff.  Therefore, AT&T is incorrect in suggesting that its complaint here is based on state law.

3. As for AT&T’s argument that federal law preserves state authority over exchange access, we agree with USWC that §§ 261(b-c) preserve such authority with respect to intrastate services.  These provisions do not suggest that a state commission is the appropriate forum to resolve a complaint concerning the adequacy of interstate services.

4. The complaint here, for the most part, does not raise issues regarding the adequacy of access services subject to the Commission’s authority under state law (i.e., intrastate access services).  Because AT&T’s claims relate to interstate services, we agree with the ALJ that these claims are more appropriately resolved by the FCC.

5. In its second argument (exceptions, page 10), AT&T argues that USWC’s access services in general are inadequate and unreliable in violation of specific provisions of Colorado law. AT&T asserts that it is challenging USWC’s general practices in providing access services (e.g., USWC’s alleged inability to provide service within the intervals specified in its tariff, USWC’s alleged refusal to inform AT&T of areas where it has a shortage of facilities necessary to provide access services, USWC’s alleged failure to manage its network to timely provide service to AT&T, etc.).  The complaint does not challenge USWC’s actions with respect to individual access orders.  The Commission, AT&T argues, has authority under §§ 40-4-101(1) and 40-4-102(1), C.R.S., to resolve these issues.

6. The evidence upon which AT&T relies to support its challenges to USWC’s general access provision practices still relates to interstate services.  This record contains little evidence about USWC’s practices with respect to the provision of intrastate access, and, therefore, little evidence regarding USWC’s compliance with the provisions of state law cited by AT&T. As such, we conclude that these challenges to USWC’s services are more appropriately considered by the FCC.

7. As part of its exceptions, AT&T requests that we reopen the record and accept into evidence certain information appended to the exceptions.
  We will deny the motion to reopen for failure to state good cause.  There is no reason to believe that the new information would affect our decision that the complaint should be dismissed for the reasons stated in the Recommended Decision and discussed above.

C. USWC Exceptions

USWC, while it agrees with the ALJ’s ultimate recommendation in this matter, objects to a number of findings made in the Recommended Decision.  Specifically, USWC excepts to the findings that: (1) AT&T has experienced regular, frequent, widespread, and ongoing delays in obtaining access services out of the federal tariff (finding D, pages 5-6); (2) USWC’s failure to timely provide service and its failure to provide certain 

information to AT&T harms AT&T and its customers (finding F, page 6); and (3) On a region-wide basis, USWC has provided services to AT&T after a longer interval than it provided those services to other wholesale customers or to itself for its retail services (finding G, page 7).  Generally, USWC argues that the record fails to support these findings.

8. We reject these arguments.  Our review of the record indicates that the evidence supports the ALJ’s findings in all respects.  For example, witness Field (for AT&T) testified that on “numerous” occasions USWC had cancelled firm order confirmations given to AT&T (December 20, 1999 transcript, page 58); that USWC’s held orders for AT&T continually “hovered around” 80-90 orders in Colorado (December 20, 1999 transcript, pages 62-63); and that USWC’s performance had harmed AT&T’s reputation because of its inability to meet its end-users’ due dates for service (December 20, 1999 transcript, page 177-178). Witness MacCorquodale (for AT&T) testified that there was a “large number” of USWC held orders for AT&T (December 20, 1999 transcript, page 300).  Similarly, witness Blaszczyk (for AT&T) submitted testimony that USWC’s untimely provisioning of access was harming AT&T’s ability to provide service to end-users (December 21, 1999 transcript, page 8); that he deals with complaints almost on a “daily” basis because USWC informed AT&T, just before the due date for service, that it could not provide service (December 21, 1999 transcript, page 10-11). Mr. Blaszczyk also sponsored those exhibits (57 and 58) which indicate USWC provided service to AT&T on a less timely basis than to other customers (December 21, 1999 transcript, pages 75-78).  In rebuttal, witness Field testified that USWC does not provide “hot spot”
 information to AT&T (December 21, 1999 transcript, page 263-64), and that many times USWC misses firm order confirmation dates without giving AT&T prompt notice that orders would not be completed on time, and without giving prompt notice that facilities are not in place to provide service (December 21, 1999 transcript, pages 265-70).  Based upon evidence such as this, we reject USWC’s arguments.

9. USWC’s exceptions also object to the ALJ’s observation that there are portions of the complaint “which arguably do not arise out of the FCC tariff” (Recommended Decision, paragraph H, page 10).  The ALJ’s observation that “arguably” some portions of the complaint do not relate to the FCC tariff is supportable (although those portions are minor). Moreover, we find it unnecessary to modify the Recommended Decision as requested by USWC.  As discussed above, we agree with USWC that the vast majority of evidence presented in this case relates to services purchased out of the federal tariff, and that the Commission should defer to the FCC on these matters.  No need exists to modify the Recommended Decision as suggested by USWC.

10. Finally, USWC excepts to the ALJ’s observation (paragraph L, page 13) concerning limitation of liability provisions in a tariff as not applying to remedial orders issued by a regulatory agency such as the Commission.  The ALJ stated that such provisions, in general, purport to limit damages in civil actions, but that such provisions do not affect the Commission’s authority to hear and decide complaints.  These general observations are correct.  As such, we reject USWC’s request to limit or otherwise modify these statements.

II. ORDER

A. The Commission Orders That:

11. The Motion for Leave to Reply to U S WEST’s Response to AT&T’s Exceptions and Request to Reopen the Record filed by AT&T Communications of the Mountain States, Inc., is granted.

12. The exceptions to Decision No. R00-128 and the Motion to Reopen the Record filed by AT&T Communications of the Mountain States, Inc., are denied.

13. The exceptions to Decision No. R00-128 filed by U S WEST Communications, Inc., are denied.

14. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

15. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING June 7, 2000.
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� AT&T, as part of its exceptions, also requests that we reopen the record to allow for the introduction of new evidence.


� “Switched access” is defined as the services or facilities furnished by a local exchange company to interexchange providers that allow such providers to originate or terminate interexchange telecommunications services. Section 40-15-102(28), C.R.S.


� “Special access” is defined as any point-to-point or point-to-multipoint service provided by a local exchange provider dedicated to the exclusive use of any interexchange provider for the transmission of any telecommunications services.


� We note, however, that both AT&T in its exceptions and USWC in its response rely extensively on provisions in the FCC tariff.


� FCC rules require carriers such as AT&T to purchase access out of the federal tariff if more than 10 percent of traffic on a specific circuit is interstate traffic.  As USWC points out, this 10 percent rule indicates that the FCC intends to regulate access provided over a circuit when even a slight amount of traffic on that circuit is interstate.


� AT&T’s Motion for Leave to Reply to U S WEST’s Response to AT&T’s Exceptions and Request to Reopen the Record will be granted.


� “Hot spots” are areas in the network that are near capacity and in which USWC may have difficulty providing service.
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