Decision No. C00-585

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-113CP

THE APPLICATION OF Odd Lyngholm, DOING BUSINESS AS American Wilderness Tours, FOR A DECLARATORY ORDER THAT CERTAIN TRANSPORTATION IS NOT SUBJECT TO THE COLORADO PUBLIC UTILITIES COMMISSION'S JURISDICTION OR FOR AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER GRANTING, IN PART, AND DENYING, IN PART, APPLICATION FOR REHEARING, REARGUMENT OR RECONSIDERATION

Mailed Date:   May 26, 2000

Adopted Date:  May 24, 2000

I. BY THE COMMISSION:

A. Statement

1. On May 18, 2000, Odd Lyngholm, doing business as American Wilderness Tours ("AWT"), filed an application for rehearing, reargument or reconsideration (“RRR”) of Decision No. C00-447.  AWT seeks to reverse the Commission’s decision determining that its proposed round-trip transportation operations between 875 Moraine Avenue, Estes Park and the special use area on Panorama Peak are regulated.  In the event the Commission declines to reverse its ultimate holding in Decision No. C00-447, AWT seeks to limit its certificate of public convenience and necessity (“CPCN”) to permit operations on a seasonally restricted basis from May 15 to November 15.

2. Now being duly advised in the premises, the Commission denies AWT’s application for RRR with respect to the Commission’s determination that AWT's proposed transportation service is regulated.  The Commission grants AWT’s request to seasonally restrict its CPCN to operations conducted from May 15 to November 15.

3. Additionally, the Commission retracts its statement concerning the provision of call-and-demand service at set times set forth in a brochure.  See Decision No. C00-447, ¶ I.B.5.  Instead, the Commission grants the scheduled authority AWT requested in its application.

B. Findings and Conclusions

4. Pursuant to § 40-6-114, C.R.S., the entity filing an application for RRR has the burden to demonstrate that the underlying Commission decision is unjust or unwarranted in some respect.  The Commission finds that AWT has failed to meet this burden.  AWT concedes that some of the trips between 875 Moraine Avenue and the Panorama Peak special use area are regulated service offerings. AWT presents no new support for its argument that those trips involving lunch or dinner and sing-a-long entertainment should not be regulated.  AWT’s application for RRR is denied as to whether the Commission regulates its proposed service.

5. Upon review of the authority description appended to Decision No. C00-447 and the language set forth at ¶ I.B.5 of that Decision, the Commission concludes that the following dicta should be retracted: 

AWT has presented no support for its request to provide scheduled service that would require it to provide transportation between Estes Park and the special use area on Panorama Peak regardless of the presence of passengers.  Furthermore, nothing precludes AWT from operating its call-and-demand transportation service at set times each day from a single departure point consistent with the advertising brochures appended to the application.

In Decision No. C00-447, the Commission reasoned that denying the request to provide scheduled service would not limit the authority AWT seeks so long as the Commission provided that AWT could operate a call-and-demand service at set times each day.  The Commission sought to authorize an alternative to avoid requiring the performance of scheduled transportation in the absence of passengers or when weather conditions made unsafe the route to the special use area on Panorama Peak.  The result reached in Decision No. C00-447 unnecessarily mixes the distinctive qualities of scheduled and call-and-demand transportation.

6. AWT should be permitted to provide both scheduled and call-and-demand service in accordance with the full authority it sought in its application.  The Commission now concludes that AWT should provide its advertised departures from 875 Moraine Avenue under a scheduled authority.  The Commission finds that AWT can avoid performing the scheduled lunch and dinner trips to Panorama Peak when no passengers are present or when weather conditions make unsafe the route to the special use area on Panorama Peak by such a statement of limitation in its tariff.

7. The public interest permits AWT to be excused from performing its scheduled service when there are no passengers or when weather conditions make unsafe the route to Panorama Peak because 875 Moraine Avenue is the only departure stop where passengers may commence this service.  A form of certificate reflecting the authority to provide scheduled service is appended to this Decision.

8. The Commission next finds that AWT's request that the Commission issue it a seasonally restricted authority has merit.  AWT represented in its application that its permit to access the special use area on Panorama Peak limits such access to the period from May 15 to November 15.  AWT's request in its application for RRR to so limit its CPCN is well founded.  This portion of AWT's application for RRR is granted.

II. ORDER

A. The Commission Orders That:

9. The application for rehearing, reargument or reconsideration filed by Odd Lyngholm, doing business as American Wilderness Tours, on May 18, 2000 is granted, in part, and denied, in part, consistent with the above discussion.
10. The Certificate of Public Convenience and Necessity awarded in this Docket to Odd Lyngholm, doing business as American Wilderness Tours, authorizes operations as a common carrier by motor vehicle for hire with authority as set forth in the Appendix.  This authority includes both call-and-demand and scheduled authority and is seasonally restricted to the period from May 15 to November 15.

11. Odd Lyngholm, doing business as American Wilderness Tours, shall operate in accordance with all applicable Commission rules and regulations.

12. Odd Lyngholm, doing business as American Wilderness Tours, shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Odd Lyngholm, doing business as American Wilderness Tours, shall file a proper tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met and written notice from the Commission has been received.

13. If Odd Lyngholm, doing business as American Wilderness Tours, does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

14. The 20-day period provided for in section 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.
15. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
May 24, 2000.
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III. CHAIRMAN RAYMOND L. GIFFORD CONCURRING, IN PART, AND DISSENTING, IN PART:

B. I dissent from that portion of this Decision that affirms the conclusion reached in Decision No. C00-447 that Odd Lyngholm, doing business as American Wilderness Tours ("AWT"), proposes to offer a regulated service.

C. AWT proposes to offer a sightseeing type service that includes, at no additional charge, various non-transportation attributes.  The lunch or dinner service and sing-a-long entertainment are the most significant non-transportation attributes of AWT's proposed operation.  The non-transportation attributes result in a service that falls outside of the scope of sightseeing service regulated by this Commission.  Specifically, AWT does not propose to offer a service "for the sole purpose of viewing or visiting places of natural, historic or scenic interest."  See 4 CCR 723-31-2.2.3.  I therefore conclude that AWT proposes to offer an excursion experience legally indistinguishable from the services offered by non-regulated river rafting companies.  Regulation of AWT's service is needless and silly.  The Commission should grant AWT's petition for a declaratory order that its proposed transportation is not subject to the jurisdiction of the Commission.

D. I do, however, agree with the terms of the certificate of public convenience and necessity appended to this Decision in light of the Commission's determination that AWT will be offering a regulated service.
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Transportation of passengers and their baggage, in call-and-demand limousine, charter, and sightseeing service, between 875 Moraine Avenue, Estes Park, Colorado, on the one hand, and Panorama Peak and points within three (3) miles of Panorama Peak, Roosevelt National Forest, Colorado, on the other hand.

APPLICANT:

Odd Lyngholm

dba American Wilderness Tours

875 Moraine Avenue

Estes Park, CO  80517

APPLICANT'S ATTORNEY:

Charles M. Williams

1776 Lincoln Street820

Denver, CO  80203

ROUTE:
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