Decision No. C00-577

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00D-261G

IN THE MATTER OF THE Petition OF K N Wattenberg Transmission Limited Liability Company for a declaratory order that the Colorado Public Utilities Commission has no jurisdiction over its delivery lateral which interconnects with the transmission line of Colorado Interstate Gas Company and is used only to deliver gas to two industrial users for whom the lateral was built.

Order Opening Docket And 
Assignment To Administrative Law Judge

Mailed Date:  May 26, 2000

Adopted Date:  May 17, 2000

I. BY THE COMMISSION

Statement

1. This matter comes before the Commission for consideration of the Verified Petition for Declaratory Order filed by K N Wattenberg Transmission Limited Liability Company (“KNW”) on April 27, 2000.  The petition requests that the Commission open a docket for the purpose of considering whether KNW, through its ownership and operation of a gas pipeline serving Leprino Foods Company (“Leprino”) and Excel Corporation (“Excel”) in the City of Fort Morgan, Colorado, has become a public utility subject to the Commission’s jurisdiction.  A number entities, including Leprino, Excel, Public Service Company of Colorado (“Public Service Company”), and the City of Fort Morgan filed written statements either supporting or opposing the petition.  Now being duly advised, we will open this docket for the purpose of considering KNW’s petition, and will assign this matter to an Administrative Law Judge (“ALJ”) for further proceedings.

2. The petition by KNW requests a declaratory order to resolve a controversy pending before the Federal Energy Regulatory Commission in Docket Nos. CP97-256-001 and CP97-256-002.  Essentially, that controversy concerns whether the Leprino/Excel pipeline operated by KNW is subject to this Commission’s jurisdiction.
  Therefore, the primary issue for consideration in this docket is whether KNW, through its ownership and operation of the Leprino/Excel pipeline, is a public utility subject to Commission regulation.  The petition for declaratory order, along with the various responses by Public Service Company, the City of Fort Morgan, Leprino, and Excel, thoroughly frame this issue.

3. In the proceedings before the ALJ, the parties are directed to address not only the jurisdictional issue stated above, but also issues about possible remedies the Commission is legally empowered to order if KNW is found to be a public utility subject to the jurisdiction of this Commission.  Without limitation, such issues include:

(1)  What ordinances enacted by the City of Fort Morgan now exist relating to the installation or operation of natural gas pipeline facilities within the Fort Morgan city limits?  How would those ordinances affect the ability of jurisdictional utilities to install or operate natural gas pipeline facilities within the Fort Morgan city limits?  How would those ordinances affect the Commission’s authority to permit a jurisdictional utility to install or operate natural gas pipeline facilities within the Fort Morgan city limits?

(2)  If the public convenience and necessity required it, would the Commission be legally empowered to grant a Certificate of Public Convenience and Necessity (“CPCN”) to a utility to operate within Fort Morgan?  What authority would a Commission jurisdictional utility require from the City of Fort Morgan to install and operate natural gas pipeline facilities within Fort Morgan if the utility received CPCN authority from the Commission?

(3)  Inasmuch as the gas local distribution system owned and operated by the City of Fort Morgan is not subject to the Commission’s jurisdiction, how would the regulated monopoly doctrine affect the Commission’s legal authority to grant a CPCN to KNW if we determine that its ownership and operation of Leprino/Excel pipeline constitutes regulated public utility service?

The ALJ shall conduct appropriate proceedings to address these and all other related issues.

4. The Petition for Leave to Intervene by Leprino and Excel is granted.

II. ORDER

A. The Commission Orders That:

5. This docket is opened to consider the Petition for a Declaratory Order filed by K N Wattenberg Transmission Limited Liability Company on April 27, 2000.

6. This case is referred to an Administrative Law Judge for consideration of the Petition and all related matters consistent with the above discussion.

7. The Petition for Leave to Intervene by Leprino Foods Company and Excel Corporation filed on May 5, 2000 is granted.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
May 17, 2000.
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�  In proceedings before the Federal Energy Regulatory Commission (“FERC”) and on appeal of FERC’s decision regarding the Leprino/Excel pipeline, this Commission, through its attorneys, asserted that the KNW pipeline is a state jurisdictional Hinshaw pipeline.  Those assertions were made by the Commission as a party in those proceedings.  By its petition in the instant case, KNW requests that we rule on this jurisdictional question in our adjudicatory capacity.


� The Commission is issuing public notice of the initiation of this docket through a separate Notice of Petition Filed.  Interested persons may request intervention in this docket within ten days of that notice.
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