Decision No. C00-558

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-220T
IN THE MATTER OF THE JOINT APPLICATION OF AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC. AND CABLE PLUS COMPANY L.P. FOR APPROVAL OF A TRANSFER OF ASSETS.

ORDER granting application

Mailed Date:  May 25, 2000

Adopted Date:  May 17, 2000
I. BY THE COMMISSION

A. Statement and Findings of Fact

1. On April 20, 2000, AT&T Communications of the Mountain States, Inc. (“AT&T”), and Cable Plus Company, L.P. (“Cable Plus”) (together “Applicants”), filed a joint application seeking approval of a proposed transfer of asset purchase agreement.  4 Code of Colorado Regulations (“CCR”) 723-37.

2. Cable Plus proposes to transfer telephony assets to various subsidiaries of AT&T Broadband, LLC with telephony service being provided ultimately by AT&T.  Cable Plus received Commission authority to offer local exchange telecommunications services in Decision No. C98-396, Docket No. 98A-106T. 

3. On April 27, 2000, the Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before May 8, 2000.  None were filed.

4. The Applicants requested a waiver of Rule 4 CCR 723-2-25. The waiver would be a temporary variance of the rule to obtain written authorization to change presubscribed long distance carriers.  This variance will apply only to the initial transfer of customers from Cable Plus to AT&T and not to any subsequent customer changes.

5. The Applicants have also requested 30 or fewer days in which to do the work necessary to transfer the customers’ service selections to AT&T. This “quiet time” is to prevent problems in coordination of records and to forestall unintentional changes to incorrect providers or premature drops of service. During this time customers will not be allowed to switch services or providers. The Applicants request that this period begin after the first notice is issued to customers and prior to the actual transfer. 

6. The Commission is aware that Cable Plus has been providing local exchange and Emerging Competitive telecommunications services without having an approved tariff on file with the Commission.  The unapproved rates that Cable Plus has been charging  for basic local exchange services are higher than the statutorialy prescribed residential rate cap. Cable Plus shall refund an amount equal to the annualized difference between the rate Cable Plus has been charging for basic local service and the statutorialy prescribed local exchange rate before the transfer takes place. 

B. Discussion

7. The application is unopposed and may be considered without a hearing.  § 40-6-109(5), C.R.S.

8. The Commission finds that the proposed sale and transfer of assets is not contrary to the public interest.  4 CCR 723-1-55(c)(12) and (c)(13)(D).

II. ORDER

A. The Commission Orders That:

9. The application by AT&T Communications of the Mountain States, Inc., and Cable Plus Company, L.P., to approve the proposed transfer of assets is granted with the conditions stated below.

10. The request for a waiver of Rule 4 Code of Colorado Regulations 723-2-25 will be granted as a temporary variance of the rule to obtain written authorization to change presubscribed long distance carriers.  This variance will apply only to the initial transfer of customers from Cable Plus Company, L.P. to AT&T Communications of the Mountain States, Inc., and not to any subsequent customer changes.  This variance is conditional on AT&T Communications of the Mountain States, Inc., sending timely notification to its newly acquired customers both prior to and following all required approvals and the closing of the transaction with Cable Plus Company, L.P.  Notification will include language that customers have 60 days from the date of transfer to choose an alternative long distance carrier at no charge to the customer. This customer notice will be approved by the Staff of the Commission prior to being mailed to customers.  Charges may apply if customers make more than one change in carriers during or subsequent to this 60-day period.

11. The request for a quiet time of not more than 30 days from the date of the first customer notice through the transfer date is granted consistent with the above discussion.

12. Cable Plus is ordered to refund to its customers, before the transfer takes place, an amount equal to the annualized difference between the basic local service rate it has been charging and the statutorily approved rate.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING May 17, 2000.
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III. CHAIRMAN RAYMOND L. GIFFORD DISSENTING IN PART:

B. I dissent from the condition requiring a refund before this transfer is approved.  Though a refund is no doubt owing to Cable Plus, L.P. customers, it should not have been accomplished in this transfer proceeding.

C. Decision Nos. C00-41 and C00-393 set forth the standard of review that the Commission would use in approving or conditioning transfers.  Before a condition will be imposed, there must be consumer welfare loss caused by the transfer.  See Decision No. C00-41 at 23; Decision No. C00-393 at 6.  The condition here redresses a harm that occurred prior to and independent of this asset transfer.  Because, therefore, the condition is not germane to the asset transfer, I dissent.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________
Chairman

6

