Decision No. C00-513

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99K-193T

MCI WORLDCOM, INC.; AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC.; and NEXTLINK COLORADO, INC.,


Complainants,

V.

US WEST COMMUNICATIONS, INC.,


Respondent.

Decision Denying U S West Communications, Inc.’s Application For Rehearing, Reargument, or Reconsideration

Mailed Date:     May 15, 2000

Adopted Date:  April 26, 2000

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of U S WEST Communications, Inc.’s (“USWC”) application for rehearing, reargument, or reconsideration (“application for RRR”) of Decision No. C00-0301.  A motion for leave to respond and a response to the application for RRR was filed jointly by MCI WorldCom, Inc., AT&T Communications of the Mountain States, Inc., and NextLink, LLC (collectively “Complainants”).  

2. This case began as three similar but separate complaints about USWC’s account activities in February, 1999, during the implementation of Colorado intraLATA equal access.  Without notice to its customers, the Commission, or its competitors, USWC extended its customers’ interLATA Presubscribed Interexchange Carrier freezes to make USWC their “chosen” intraLATA carrier.  The Complainants complained in separate cases, consolidated into 99K-193T, for hearing on June 4, 1999, before a Commission Administrative Law Judge (“ALJ”).  

3. The ALJ found that USWC’s actions violated § 40‑3-103, C.R.S., as well as 4 Code of Colorado Regulations (“CCR”) 723-2-25 (“Rule 25”).  Section 40-3-103, C.R.S., requires carriers to file with the Commission “all rules, regulations...which in any manner affect or relate to rates, tolls,...classifications, or service.”   Rule 25 makes it clear that the customer must choose a carrier; the carrier cannot choose the customer. USWC did not contest these findings.  The ALJ made no finding about whether the actions of USWC were anticompetitive. 

4. USWC filed narrow exceptions to the Recommended Decision not relevant here.  The Complainants filed exceptions asking for damages, for a finding that USWC’s actions were anticompetitive, and for other minor changes to the ALJ’s decision.  In the Decision on Exceptions, the Commission denied any damages, but made a finding of fact that the actions of USWC were anticompetitive.  USWC now applies for RRR arguing that the anticompetitive finding should be deleted from the decision. 

5. We will deny the application for RRR.

B. Discussion

6. USWC makes two arguments for deleting the finding of fact that its actions were anticompetitive:  1) that the Commission is without jurisdiction to determine that the actions were anticompetitive; and 2) that there is no record support for the finding.  Both arguments appear to rest on the incorrect assumption that the finding was one of law, and neither argument is persuasive. 

7. The finding is one of fact supporting the Commission’s orders:  the Commission concluded that USWC's actions had an anticompetitive effect.  The Commission can, and must, make findings of fact.  USWC argues that the Commission is not a court of general jurisdiction.  This is undeniably true, but does not affect the Commission’s authority to make findings of fact supporting its decisions.   

The contention that there is no record support for the finding of fact that USWC’s actions were anticompetitive 

is also without merit.  There was ample record support for the findings that:

USWC used its position as the sole 1+ intraLATA provider in its extensive service area to inhibit the entry of competitors into the intraLATA market and tangibly damaged the entering competitors.  It unilaterally captured over 207,000 accounts and created roadblocks to their release, roadblocks that most customers did not overcome.  In capturing those accounts it violated Colorado statute, Commission rule, and, at least, the spirit of recent FCC rules.  And it did so surreptitiously; other states were notified before the implementation of the Policy while reports to the Colorado Commission specifically deleted references to the Policy.  It did all of this knowingly.  We find that USWC’s abuse of its market position to inhibit and damage competition was anticompetitive.

Decision No. C00-301 at 10.   

8. USWC admitted violating Colorado statute and Commission rule.  It admitted capturing 207,000+ accounts.  It admitted notifying other states of its policy while failing to inform this Commission.  That all this inhibited the abilities of the Complainants to enter the market was clear from the testimony of all parties when referencing the numbers of customers who were unable to switch providers.  There was ample record of support for the finding that the behavior of USWC was anticompetitive.  The application for RRR by USWC will be denied.  

9. We suspect that USWC's resistance to the "anticompetitive" finding stems from fear of its use in a future civil proceeding.  Of course, the preclusive effect of a Commission finding would be for a court of general jurisdicition to decide.  Nevertheless, we find it difficult to see how our finding that USWC's actions were anticompetitive would have any preclusive affect.  Our finding is general, and not particularly tied to any civil cause of actions, see e.g., § § 6-2-101, 6‑4‑101, et seq., C.R.S.  The only legal conclusion we affirmed in the Decision on Exceptions is USWC's violation of § 40-3-103, C.R.S. and Commission Rule 25.

10. Rule 22(b) of the Commission’s Rules of Practice and Procedure specifically states that “[n]o responsive pleading may be filed to answers, interventions, notices, responses, or applications for rehearing, reargument or reconsideration.”  4 CCR 723-1-22(b).  The motion for leave to respond filed by the Complainants does not provide good cause to waive this rule and will be denied. 

II. ORDER

A. The Commission Orders That:

11. U S WEST Communications, Inc.’s application for rehearing, reargument, or reconsideration of Decision No. C00-301 is denied.  

12. The joint motion by MCI WorldCom, Inc., AT&T Communications of the Mountain States, Inc., and NextLink, LLC for leave to respond to the application for rehearing, reargument, or reconsideration is denied.  The filed response is rejected.  

13. This Order is effective on its Mailed date.  

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
April 26, 2000.
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