Decision No. C00-447
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-113CP

THE APPLICATION OF Odd Lyngholm, DOING BUSINESS AS American Wilderness Tours, FOR A DECLARATORY ORDER THAT CERTAIN TRANSPORTATION IS NOT SUBJECT TO THE COLORADO PUBLIC UTILITIES COMMISSION'S JURISDICTION OR FOR AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER GRANTING
PERMANENT AUTHORITY

Mailed Date:  April 28, 20000

Adopted Date:  April 19, 2000

I. BY THE COMMISSION:

A. Statement

1. On February 23, 2000, Odd Lyngholm, doing business as American Wilderness Tours ("AWT"), filed an application for a declaratory order that its proposed operations are not subject to the Commission's jurisdiction.  Alternatively, AWT seeks permanent authority to conduct operations as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, (A) In call-and-demand limousine, charter, and sightseeing service, between 875 Moraine Avenue, Estes Park, Colorado, on the one hand, and Panorama Peak and points within three (3) miles of Panorama Peak, Roosevelt National Forest, Colorado, on the other hand; and (B) In scheduled service, from 875 Moraine Avenue, Estes Park, Colorado over U.S. Highway 36 (a/k/a Park Hill Road) to its intersection with Pole Hill Road, then over Pole Hill Road to its junction with Road No. 247, then over Road No. 247 to the Panorama Peak Service Area in Roosevelt National Forest, Colorado, and return.

2. It is readily apparent from AWT's application that AWT's preferred result is a declaratory order that the Commission lacks jurisdiction over the proposed service.  AWT's theory of the case is that the route requires significant travel on unimproved roads within the Roosevelt National Forest and that the transportation service is incidental to the proposed excursion experience, which includes guide service, lunch or dinner service, and entertainment for a single charge.

3. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on March 13, 2000.  The Commission set this matter for hearing on June 1, 2000.

4. No petition to intervene or otherwise participate in this proceeding has been filed.  This proceeding is noncontested.  Under § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

5. Now being duly advised in the premises, the Commission grants AWT permanent authority to conduct common carrier operations.  AWT is awarded a certificate of public convenience and necessity ("CPCN") for only the call-and-demand portion of its proposed service offerings.

B. Findings and Conclusions

6. AWT proposes to provide an excursion service that includes, in addition to transportation between Estes Park and a special use area on Panorama Peak, outfitting-guiding public tours and cookout experiences.  The non-transportation aspects of the excursion include tour guide interpretations of the forest, mountain views and various sights and the opportunity for walks along the route to the special use area on Panorama Peak.  Once inside the less than 13 acre special use area on Panorama Peak, which area is accessible only by AWT, AWT provides access to its observation tower, serves either lunch or dinner and provides entertainment with a sing-a-long.  AWT does not charge separately for the transportation portion of this excursion service.

7. Accessing the special use area on Panorama Peak requires travel on approximately 17 miles of unimproved roads within the Roosevelt National Forest, in addition to approximately three miles of travel on paved highways.  AWT uses specialized larger, heavier, all-wheel drive equipment to traverse these roads.  AWT contends regular two-wheel drive equipment could not traverse the unimproved forest roads.  However, nothing in this record suggests that the unimproved roads are private in nature.  In fact, the application implies the opposite by noting that these roads have names and numbers (Pole Hill Road and Road No. 247).  Moreover, AWT's special use permit authorizing exclusive access to the facilities within the special use area applies to less than 13 acres and not to the 17 miles of unimproved roads traversed to access AWT's Panorama Peak facilities.  Based on the above, the commission finds unpersuasive AWT's argument that its service is not jurisdictional to the Commission because only a small portion of the transportation is on paved highways.

8. AWT also argues that its excursion service is exempt from Commission regulation because the transportation provided to access AWT's facilities on Panorama Peak is incidental to and in furtherance of its primary business of providing an excursion experience.  The Commission finds that transportation between Estes Park and AWT's facilities on Panorama Peak is the primary business of AWT.  The description of AWT's service offering is readily distinguishable from the examples of transportation incidental to a non-transportation business described in the Commission decisions attached to AWT's application.

9. AWT is not a restaurant or catering business that offers transportation incidental to that business.  Instead, AWT proposes to operate a sightseeing business that includes food and beverage service.  Sightseeing service is a form of common carrier call-and-demand service regulated by this Commission.  See 4 CCR 723-31-2.2 and 4 CCR 723-31.2.2.3.  Therefore, the Commission reviews AWT's application to determine if it states cause to grant a CPCN.

10. The submitted evidence warrants the grant of the call-and-demand aspects of the requested authority.  AWT has presented no support for its request to provide scheduled service that would require it to provide transportation between Estes Park and the special use area on Panorama Peak regardless of the presence of passengers.  Furthermore, nothing precludes AWT from operating its call-and-demand transportation service at set times each day from a single departure point consistent with the advertising brochures appended to the application.

11. The present or future public convenience and necessity requires, or will require, the requested call-and-demand transportation service.

12. Applicant is ready, willing, and able properly to perform the service.

13. The call-and-demand portion of this application for permanent authority is in the public interest.

II. ORDER

A. The Commission Orders That:

14. The hearing set for June 1, 2000, is vacated.

15. This application was deemed complete on April 18, 2000, within the meaning of § 40-6-109.5, C.R.S.

16. The request for declaratory order made by Odd Lyngholm, doing business as American Wilderness Tours, is denied.

17. Odd Lyngholm, doing business as American Wilderness Tours, is granted a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire with authority as set forth in the Appendix.  This Order is a CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY.

18. Odd Lyngholm, doing business as American Wilderness Tours, shall operate in accordance with all applicable Commission rules and regulations.

19. Odd Lyngholm, doing business as American Wilderness Tours, shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Odd Lyngholm, doing business as American Wilderness Tours, shall file a proper tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met and written notice from the Commission has been received.

20. If Odd Lyngholm, doing business as American Wilderness Tours, does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

21. This Order is effective on its Mailed Date.

ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING 
April 19, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



POLLY PAGE
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD
ABSENT.
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Bruce N. Smith
Director
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Transportation of passengers and their baggage, in call-and-demand limousine, charter, and sightseeing service, between 875 Moraine Avenue, Estes Park, Colorado, on the one hand, and Panorama Peak and points within three (3) miles of Panorama Peak, Roosevelt National Forest, Colorado, on the other hand.

APPLICANT:

Odd Lyngholm

dba American Wilderness Tours

875 Moraine Avenue

Estes Park, CO  80517

APPLICANT'S ATTORNEY:

Charles M. Williams

1776 Lincoln Street820

Denver, CO  80203

ROUTE:

1,2,3,4

6/Docketing

9,10,10.1,21

31/2 copies

40/5 copies

50,60

Black Book

Operating Rights Unit

DMS (plus certificate)

8
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