Decision No. C00-378

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-162S

IN THE MATTER OF THE APPLICATION OF san miguel power association, a colorado corporation, for an order authorizing the issuance of securities and the application of the proceeds therefrom.

ORDER OF THE COMMISSION GRANTING APPLICATION
Mailed Date:  April 12, 2000

Adopted Date:  April 12, 2000

I. by the commission

A. Statement

1. On March 24, 2000, San Miguel Power Association, Inc. (“SMPA”), a Colorado corporation, filed an Application, including the exhibits required under Rule 56 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1.  SMPA seeks an order from this Commission authorizing it to enter into a Revolving Equipment Loan Agreement in the amount of $3,000,000 with the National Rural Utilities Cooperative Finance Corporation (“CFC”).  Proceeds from this transaction are to be used in an investment in a fiber optic cable venture that will place fiber optic cable between Albuquerque, New Mexico and Grand Junction, Colorado.  

2. The Commission noticed this Application on March 27, 2000, allowing interested persons until April 6, 2000 to intervene or participate as parties in this proceeding and setting this matter for hearing on April 14, 2000.  In addition, SMPA caused a notice of the Application to be published in the legal notices of the Ouray County Plaindealer, Ridgway Sun, and the San Miguel Basin Forum on Thursday, March 30, 2000.  Notice of application also was published in the Norwood Post on March 29, 2000 and the Telluride Weekly Planet on March 31, 2000.  SMPA filed an affidavit of publication or copies of the published notice by each of the five local newspapers with the Commission on April 11, 2000.  Proper notice of this matter has been given, and no one seeks intervention or opposes the grant of the Application.

3. SMPA asks this Commission to determine this matter without hearing and on modified procedure.  Because no one has intervened in connection with the Application, it is appropriate that this Commission consider this matter in accordance with § 40-6-109(5), C.R.S., and Rule 24 of this Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

B. Findings of Fact

1. SMPA is a public utility as defined in § 40-1-103, C.R.S.  SMPA is engaged in the State of Colorado principally in the purchase, transmission, distribution, and sale of electricity to its customers on its lines in the Counties of Montrose, San Miguel, Ouray, Dolores, San Juan, and Mesa in the State of Colorado.

2. SMPA is a corporation organized under the laws of the State of Colorado, and its Articles of Incorporation, as amended, are on file with this Commission.  SMPA filed the Application in accordance with § 40-1-104, C.R.S., which requires a public utility to obtain the approval of this Commission before it issues securities.  The term “securities”, when used in § 40-1-104, C.R.S., includes stocks, bonds, notes, and other evidences of indebtedness.  

3. Authority is requested to borrow $3,000,000 with the proceeds being used for an investment in a fiber optic cable.  As part of the investment, SMPA will receive access to the fiber optic cable for its customers, and revenue for use of its facilities.   SMPA proposes to be a passive investor in the fiber optic cable endeavor. An emerging competitive telecommunications service provider and holder of a certificate of public convenience and necessity to provide local exchange telecommunications services in the State of Colorado shall serve as the local operating company in employing the multi-use fiber optic cable facilities.  

4. On March 15, 2000, SMPA’s Board of Directors (“Board”) adopted a resolution to enter into the loan agreement with CFC.  A certified copy of the Board minutes and a copy of the CFC loan agreement were included as exhibits in the application.  The loan is to be made on an unsecured basis.

5. SMPA states that the proposed issuance of securities strengthens its financial status.

6. SMPA and the issuance of securities are subject to the jurisdiction of this Commission in accordance with § 40-1-104, C.R.S.  

7. The issuance of the securities, as stated in the Application, will be consistent with the provisions of the public utilities law, is for a lawful purpose, and is not inconsistent with the public interest.

II. Order

C. The Commission Orders That:

1. The Application of San Miguel Power Association, Inc., is deemed complete and granted.

2. San Miguel Power Association, Inc., is authorized to execute the proposed $3,000,000 Revolving Equipment Loan Agreement with the National Rural Utilities Cooperative Finance Corporation and apply the proceeds as described in the Application.

3. Within 120 days of the closing of the loan agreement authorized, San Miguel Power Association, Inc., shall file with the Commission a copy of the executed loan documents. In the event that the loan agreement is not finalized within 180 days of the effective date of this Order, San Miguel Power Association, Inc., shall advise the Commission in writing of that fact.

4. San Miguel Power Association, Inc., shall be required to:  (a) keep separate records, including, but not limited to, all revenues and expenses associated with the investment in the fiber optic cable activity; (b) fully disclose the fact that this activity is not regulated by the Commission; and (c) retain information sufficient to review transactions relating to this and other nonregulated activities. 

5. San Miguel Power Association, Inc., is not the operating company proposing to offer regulated telecommunications services via the fiber optic cable and is not required to obtain authorization to provide regulated telecommunications services by this Commission at this time.  However, prior to exercising its right to use the fiber optic cable, San Miguel Power Association, Inc., shall review licensing requirements and jurisdictional issues to ensure that its activities are in compliance with applicable statutes and Commission rules.

6. Nothing contained in this Order shall be construed to imply any recommendation or guaranty of any obligation with regard to the indebtedness of San Miguel Power Association, Inc., approved under the Application on the part of the State of Colorado.

7. The hearing on this matter, now set for April 14, 2000, is vacated.

8. This Order is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
April 12, 2000.
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