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I. BY THE COMMISSION

Statement

1. This matter comes before the Commission for consideration of the exceptions to Recommended Decision No. R00‑175 filed by El Paso County Telephone Company, Inc. (“El Paso”), on March 6, 2000.  The exceptions by El Paso object to the Recommended Decision only to the extent the Administrative Law Judge (“ALJ”) treated as confidential certain information provided by Respondent Voice Networks, Inc. (“VNI”).  The ALJ determined that this information--the information contained in portions of the transcript, and in pleadings by the parties--should be maintained under seal.  Otherwise, El Paso supports the Recommended Decision.  VNI has also filed exceptions to the Recommended Decision.  Those exceptions challenge the ALJ’s rulings on the merits of the complaint.

2. We will consider and rule upon El Paso’s exceptions before considering VNI’s exceptions.  El Paso’s objections are ancillary to the merits.  In addition, El Paso correctly points out that maintaining the subject information under seal constrains the Commission’s ability openly to discuss the merits, and will limit public access to the Commission’s rulings.

3. The information now maintained under seal generally relates to the fourth method by which VNI provides flat-rated toll service.  While concluding that the service provided under this method is unlawful “toll bridging,” the ALJ determined that the method was “proprietary.”  As such, information describing this fourth method was filed under seal.  El Paso’s exceptions argue that the ALJ’s determination that this information is confidential is erroneous.  We agree.

4. As a state agency, the Commission looks to the Open Records Act (“Act”), §§ 24-72-201, et seq., C.R.S., to determine whether information in Commission files is confidential and shielded from public inspection.  The Act provides for a presumption in favor of disclosure of agency records.  International Brotherhood of Electrical Workers Local v. Metropolitan Major League Baseball Stadium District, 880 P.2d 160, 165 (Colo. App. 1994) (purpose of open records statutes is to assure the workings of government are not unduly shielded from the public eye).  Any statutory exception to this general policy will be narrowly construed.  City of Westminster v. Dogan Construction Company, Inc., 914 P.2d 455 (Colo. App. 1995).  Because of the presumption favoring disclosure, the burden of establishing an exception rests with the party opposing disclosure.  International Brotherhood of Electrical Workers, supra.

5. VNI argued that the subject information was confidential as a “trade secret.”  Section 24‑72-204(3)(a)(IV), C.R.S., requires state agencies to deny public inspection of information constituting a “trade secret.”  However, El Paso’s exceptions point out that VNI itself has publicly disclosed inpress releases the information now maintained under seal at the Commission.  VNI’s action is irreconcilable with any claim that the disputed information should be protected against public disclosure by the Commission.

6. Moreover, VNI’s so-called proprietary method of providing flat-rated toll has been the subject of another unrelated proceeding before the Commission.  The parties in that case publicly discussed (e.g., in pleadings filed with the Commission) this method of providing toll service.  This method of providing toll services has also been the subject of public proceedings before other agencies such as the Federal Communications Commission.

7. In light of these facts, there is no defensible reason for maintaining the disputed information here under seal.  We now determine that El Paso’s exceptions should be granted, and the information submitted under seal relating to VNI’s fourth method for providing flat-rated toll service should be subject to public inspection.

ORDER

A. The Commission Orders That:

8. The exceptions to Decision No. R00-175 filed by El Paso County Telephone Company are granted.

9. The following information shall be unsealed and shall be subject to public inspection:  the entire transcribed testimony of Tim Wetherald, including the September 3, 1999 transcript, pages 29 through 58; argument made by the parties in closed session contained in the September 28, 1999 transcript, pages 39 through 53; the portions of the parties’ closing statements of position relating to this subject; and the portions of the exceptions and response to the exceptions filed under seal.

10. Ordering paragraph 2 is stayed for five business days to allow Voice Networks, Inc., to seek a judicial order preventing public disclosure of the above-referenced information.

11. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
April 6, 2000.
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�  As stated in ordering paragraph 3, this order will be stayed for five business days following the effective date of this decision to allow VNI to seek a judicial order preventing disclosure of the subject information.
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