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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R99-1362.  U S WEST Communications, Inc. (“USWC”), filed its exceptions on January 4, 2000, as did MCI WorldCom, Inc. (“MCI”), AT&T Communications of the Mountain States, Inc. (“AT&T”), and NextLink, LLC (“NextLink”) jointly (collectively “Complainants”).  USWC responded to the Complainants’ exceptions.  

2. This case began as three similar but separate complaints about USWC’s account activities in February 1999, during the implementation of Colorado intraLATA equal access.  Without notice to their customers, the Commission, or their competitors, USWC expanded customers’ interLATA Presubscribed Interexchange Carrier (“PIC” sometimes referenced as Preferred Carrier or PC) freezes to make USWC their “chosen” intraLATA carrier.  MCI complained first in March 1999.  AT&T filed its complaint in April 1999, and NextLink filed in May 1999.  The cases were consolidated into 99K-193T and set for hearing on June 4, 1999.  The Administrative Law Judge (“ALJ”) issued his Recommended Decision on December 15, 1999, and all parties timely filed exceptions.  

3. Now being duly advised, we will grant USWC’s exceptions and grant, in part, the joint exceptions of the Complainants.  

B. Facts

4. For many years after the break-up of the Bell operating companies, only incumbent local exchange carriers could provide intraLATA service on a 1+ basis.  Others could provide intraLATA service, but only on a more cumbersome dial-around basis.  In the mid-1990’s, the Federal Communications Commission (“FCC”) established a phased plan to allow all carriers to serve the intraLATA market on a 1+ basis to implement “dialing parity.”  All carriers would have equal access to provide 1+ intraLATA service.  

5. PIC freezes came about as a response to the practice of ”slamming.”  “Slamming” involves the unauthorized switch of a toll customer between carriers.  Absent a PIC freeze, a toll carrier or its agents by negligence, recklessness, or fraud—could change a customer’s toll carrier by notifying the local exchange carrier (“LEC”).  The PIC freeze eliminated the possibilities of slamming by requiring a customer’s authorization before the LEC would change its PIC. 

6. Before the implementation of dialing parity, a PIC freeze applied only to interLATA carriers.  However, with the advent of dialing parity, a customer could place a freeze on inter- or intraLATA PIC. 

7. Under the FCC dialing parity plan, dialing parity is being phased-in on a state-by-state basis over a period of years.  The first USWC-region state commenced intraLATA equal access in 1996 with Colorado in 1999.  With the first state in 1996, USWC established its internal PIC freeze policy at issue.  USWC established an internal policy expanding any existing customer interLATA PIC freeze, without customer notice, to freeze that customer to USWC for intraLATA service when intraLATA service was opened to competition. 

8. When dialing parity was scheduled for implementation in Minnesota, USWC advised the state utilities commission in advance of implementation of its policy.  The Minnesota commission required USWC to provide advance notice to customers before implementing an intraLATA PIC freeze to USWC.  During the dialing parity proceeding AT&T, among others, argued that the policy was anticompetitive.  

9. The New Mexico commission responded similarly.  Before dialing parity was implemented, USWC notified the commission of the policy, and the commission required advance notice to customers before any PIC freeze.  Iowa took a different tack after being advised of USWC’s intentions.  Iowa made USWC wait for 120 days after the implementation of dialing parity before imposing the freeze on customers.  

10. Dialing parity was scheduled in Colorado for February 8, 1999.  Before implementation, many carriers, including USWC and AT&T, held cooperative  workshops to make the transition easier.  USWC never told the other carriers about its freeze policy.  In reports to the Commission, USWC deleted references to the policy.  

11. A notice to be provided to all customers came from the workshops.  The notice purported to explain intraLATA equal access and the customer’s coming rights to choose a carrier for intraLATA service.  The notice, which USWC helped develop, was provided to all customers during December 1999, and January 2000.  The notice included a list of intraLATA carriers and told customers that they had only to call the carrier of their choice at the number provided to choose an intraLATA carrier.  No mention was made of PIC freezes or USWC’s policy which required that a customer contact USWC before a change could be made.  

12. While customers were told they could choose their intraLATA carriers, it was not to remain a choice without cost.  For the initial 120 days, any change in carriers was to be free.  However, USWC intended to impose a $5.00 charge for changes made after the 120 days (“Switching Charge”).  

13. USWC froze approximately 207,000 accounts without notice when dialing parity was implemented on February 8, 1999.  Concurrent with the changeover, many competitive carriers made a marketing push to recruit intraLATA customers.  As customers selected specific carriers, the carriers notified USWC to make the appropriate PIC designations.  Because of the unilateral freezes imposed by USWC, the system broke down for the 207,000 frozen accounts.  U S WEST rejected the frozen accounts for PIC changes.  USWC would notify the carrier requesting the changes seven to ten days after the initial PIC change request. 

14. Generally, the rejected carrier (e.g., MCI, AT&T, NextLink) had to attempt to re-contact the customer.  If the carrier was able to contact the customer, it had to explain why his intraLATA carrier was not the one he chose.  And, the carrier had to explain what the customer had to do to establish his chosen intraLATA carrier.  In some cases, the carrier was able to set up a three-way call including USWC and establish the customer’s choice of carrier.  However, the three-way call was an option that rarely worked because of the logistics and time involved.  The evidence at hearing supported a finding that there were in excess of 16,000 customers who were blocked from their first intraLATA choice because of the PIC freeze policy.  Many did not subsequently reaffirm their initial choices.  

15. On May 6 and 7, 1999, approximately three months after USWC froze the 207,000 accounts, it provided notice to the affected customers.  Notice was sent via postcards.  Customers were advised that their accounts were frozen, and they could lift the freeze by calling a toll-free number.  The postcard did not explain the difference between intraLATA and interLATA toll service, or tell the customers that their intraLATA accounts had been frozen to USWC.  Ex. 13.   

16. USWC’s actions contradicted its position statements in a FCC rulemaking docket.  In CC Docket No. 94-129, Order FCC 98-334, the FCC established slamming rules and included, inter alia, PIC freeze rules.  The rules were adopted on December 17, 1998, over a month before USWC froze the Colorado accounts.  However, the rules were not effective until April 2000.   

17. In the rulemaking process, USWC filed comments stating: 

US WEST agrees with those commentators who argue that [preferred carrier] protection should be controlled by the end user customer and solely by that customer ... US WEST opposes the carry-over of PC protections when a customer moves from one carrier to another, both on practical and sound-commercial-practice grounds...

Ex. No. 27, pp. 25-26.  These comments are at odds with USWC’s actions here.  The actions violated the adopted rules.  

18. While aimed primarily at “slamming,” the rules also adopted standards governing the implementation of preferred carrier freezes. Order FCC 98-334 at ¶111.  The order noted that freezes could be used as a barrier to competition.  In discussing the need for freeze procedures and rules, the order stated:

[The rule] will also serve to prevent unscrupulous carriers from placing freezes on all of a subscriber’s services when the subscriber only intended to authorize a freeze for a particular service or services.  We thus conclude that “account level” freezes are unacceptable and that, instead, carriers must explain clearly the difference in services and obtain separate authorization for each service for which a preferred carrier freeze is requested....

Id. at ¶ 113.  The order went on to say that the freeze rules and procedures would:

Minimize the risk that unscrupulous carriers might attempt to impose preferred carrier freezes without the consent of subscribers.  We find such a practice to be unreasonable because it frustrates consumers’ choice in carriers by making it more difficult for the consumer to switch carriers.  

Id. at ¶ 115.  This order was released December 23, 1998, over a month before USWC implemented the account-level freezes at issue here.  

C. Discussion

19. The ALJ found that USWC’s actions violated § 40-3-103, C.R.S., as well as 4 Code of Colorado Regulations 723-25 (“Rule 25”).  Section 40-3-103, C.R.S., requires carriers to file “all rules, regulations...which in any manner affect or relate to rates, tolls,...classifications, or service.”  Rule 25 makes clear that the customer must choose a carrier; the carrier cannot choose the customer.  USWC did not contest these findings.  

20. In his Recommended Decision, the ALJ ordered USWC to cease the practice immediately.  He ordered refunds of any assessed Switching Charges and extended the period during which customers could change intraLATA carriers without Switching Charges.  USWC did not contest these remedies other than to ask for clarification that the Switching Charges refunds apply only to those customers whose intraLATA carrier choice was improperly frozen to USWC.

21. The complaining parties jointly ask for four modifications and additions: that the Commission find that USWC’s actions were anticompetitive; that the Commission assess damages against USWC analogous to § 40-15-112, C.R.S.; that the Commission institute judicial action to impose fines against USWC; and that the Commission clarify that the recipient of any Switching Charges refunds be the payor rather than simply the customer.  

D. Switching Charges

Because no party questions the propriety of the refunds, we need address only to whom the refunds should be paid.   USWC is concerned that the refunds may have to be made to everyone without regard to the PIC freezes.  That would be inconsistent with the harm done.  Only USWC customers with interLATA PIC freezes whose accounts were frozen to USWC for intraLATA service at the implementation of equal access are eligible for switching charge refunds.  The refunds should be made to the person who paid the charge.  If the customer paid the charge, he or she should get the refund.  If another carrier paid the charge for the customer, then the carrier should get the refund.  We will grant USWC’s exceptions and grant the Complainants’ to the extent they ask that refunds be to the payor of the Switching Charges.  

E. Anticompetitive Actions

22. The Complainants next ask that we make a finding that the actions of USWC were anticompetitive.  They point out that USWC had notice that the Complainants believed the PIC freeze extensions were anticompetitive, that the extensions deprived customers of choice, and that it damaged the Complainants.   In response, USWC argues that its actions were not “legally cognizable anti-competitive conduct” and that competition did not motivate its actions.  We agree that USWC’s actions were anticompetitive.  

23. USWC used its position as the sole 1+ intraLATA provider in its extensive service area to inhibit the entry of competitors into the intraLATA market and tangibly damaged the entering competitors.  It restricted competitive access to over 207,000 accounts.  In capturing those accounts, it violated Colorado statute, Commission rule, and at least, the spirit of recent FCC rules.  And it did so surreptitiously; other states were notified before the implementation of the policy while reports to the Colorado Commission specifically deleted references to the policy.  It did all of this knowingly.  We find that USWC’s abuse of its market position to inhibit and damage competition was anticompetitive.  

USWC argues that there is nothing showing an anticompetitive motivation.  The argument fails.  Motivation can be inferred through its actions.   Further, if we believed the claim of lack of knowledge, this would indicate a competence 

that would be unacceptable.
  But, we need not reach the issue.  The acts were anticompetitive, regardless of motivation or knowledge.  

F. Damages

24. The Complainants next ask that we assess damages against USWC analogous to § 40-15-112, C.R.S.  Section 40-15-112, C.R.S., explicitly applies to the unauthorized switching of customers from one carrier to another (i.e., slamming) and, generally, requires that the guilty carrier pay any profits over to the original carrier.  USWC argues that the Commission cannot assess damages absent legislative authority, and § 40-15-112, C.R.S., applies only to slamming.  We agree with USWC.  

25. Absent specific authority, the Commission cannot assess damages.   Haney v. Public Utilities Commission, 194 Colo. 481, 574 p.2d 863 (1978).  The Complainants provide no authority for their suggestion that the Commission can use the slamming statute here to measure and assess damages, and we find none. The request of the Complainants that damages be assessed will be denied.  

District Court Action

Similar to their request for damages, the Complainants ask that the Commission institute a penalty action against USWC in district court.  § 40-7-101, C.R.S.  We note that the Complainants are able to initiate their own court action under § 40-7-102, C.R.S.  Therefore, the exceptions of the Complainants will be denied, and the Commission will not proceed to district court.   

G. Customer Notification and 120-Day Switch Period

26. There remain two matters discussed in the Recommended Decision, but not argued by the parties: the extension of the 120-day free period and a notification letter to the affected customer class.  The ALJ suggested that there be another 120-day period during which customers can switch from USWC as their intraLATA carrier without paying a Switching Charge.  USWC accepted that as a remedy, and the Complainants did not address the new period.   We agree with the ALJ.  

27. Sixty days after the date of final agency action in this docket, a new 120-day period shall begin.  During the 120 days, members of the affected class who remain with USWC may change intraLATA carriers without charge.  USWC is responsible for notifying the affected class of customers of the new 120-day period.   

28. Similar to the 120-day notification, or in conjunction with it, USWC must re-notice the affected class of customers about its actions in freezing the accounts without authorization.  The postcard notices sent out May 5 and 6, 1999 were inadequate.  The new notice must be sent to all customers in the affected class who remain with USWC.  It must explain in clear and neutral language: the differences between inter- and intraLATA service; what a PIC freeze is and what services may be subject to a freeze; that the customer was frozen to USWC without authorization; and the procedures required to lift a freeze if the customer wants to change carriers.  The letter shall be submitted to Commission Staff for approval within 15 days of final agency action.   

II. ORDER

A. The Commission Orders That:

29. The exceptions of U S WEST Communications, Inc., are granted in accordance with the above discussion.  

30. The joint exceptions of MCI WorldCom, Inc.,  AT&T Communications of the Mountain States, Inc., and NextLink, LLC, are denied in part and granted in part in accordance with the above discussion.   

31. U S WEST Communications, Inc., shall immediately cease the practice of freezing intraLATA toll service accounts without first obtaining customer approval per existing rules.  

32. All intraLATA service Switching Charges for leaving U S WEST Communictions, Inc., collected from the affected class by U S WEST Communications, Inc., on or after June 7, 1999, shall be refunded to the payor.  

33. Sixty days from final agency action in this docket, a new 120-day period for the affected customer class shall commence in which customers may change their intraLATA Presubscribed Interexchange Carrier without charge.  U S WEST Communications, Inc., shall resend its previous mailed notice (revised for dates and additional steps to be taken if a Presubscribed Interexchange Carrier freeze is in place) advising customers of an opportunity to choose an intraLATA carrier other than U S WEST Communications, Inc.  These provisions shall not apply to those customers who have already left U S WEST Communications, Inc.’s intraLATA toll service.   

34. Prior to, or in conjunction with, the notice of the new 120-day switching period, U S West Communications, Inc., shall notify the affected class of customers who are still using U S WEST Communications, Inc., for intraLATA toll services, in accordance with the above discussion, of the differences in inter- and intraLATA services and the nature of Presubscribed Interexchange Carrier freezes.  Such notice shall be submitted to the Commission Staff for approval within 15 days of final agency action.  

35. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.  

36. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
March 22, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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�   USWC’s argument implies that its compartmentalization should protect the various departments from the knowledge of others.  Under this argument, the more complex a corporation, the less the culpability or responsibility.  The rationale is unacceptable.  The argument neglects a basic legal fact: that the corporation is a whole; knowledge of one part can be imputed to the whole.   
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