Decision No. C00-236

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-407T
IN THE MATTER OF THE APPLICATION OF QWEST COMMUNICATIONS CORPORATION, LCI INTERNATIONAL TELECOM CORP., USLD COMMUNICATIONS, INC. AND U S WEST COMMUNICATIONS, INC. FOR APPROVAL OF THE MERGER OF THEIR PARENT CORPORATIONS, QWEST COMMUNICATIONS INTERNATIONAL INC. AND U S WEST, INC.

Order Denying Petition For Rehearing,
Reargument, Or Reconsideration

Mailed Date:       March 9, 2000

Adopted Date:  February 16, 2000

I. BY THE COMMISSION

Statement

This matter comes before the Commission for consideration of the Petition for Reconsideration filed by AT&T Communications of the Mountain States, Inc. (“AT&T”).  The Petition, submitted pursuant to the provisions of § 40-6-114, C.R.S., requests reconsideration of Decision No. C00-0041 in which the Commission granted the application for merger by Qwest Communications Corporation, LCI International Telecom Corp., USLD Communications, Inc. (collectively “Qwest”), and U S WEST Communications, Inc. (“USWC”).  AT&T now requests that the Commission reconsider that decision and impose certain conditions upon the merger between Qwest and USWC.  Applicants Qwest and USWC have filed a response to the Petition.
  Because a majority of the Commission does not support the Petition for Reconsideration, the Petition is denied.

II. ORDER

A. The Commission Orders That:

1. The Motion for Leave to File Response to AT&T’s Petition for Reconsideration filed by Qwest Communications Corporation, LCI International Telecom Corp., USLD Communications, Inc., and U S WEST Communications, Inc. is granted.

2. The Petition for Reconsideration filed by AT&T Communications of the Mountain States, Inc. is denied.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
February 16, 2000.
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III. STATEMENT BY CHAIRMAN RAYMOND L. GIFFORD:  

B. AT&T’s petition for RRR asks the Commission to: 1) adopt any condition imposed by another state in the USWC territory; or 2) impose conditions that USWC and Qwest have agreed to in Iowa, or any other state.  This continues AT&T’s affront to the Commission’s procedural order, Decision No. C99‑1147, but remains an unsuccessful course of advocacy.  AT&T’s suggestion that the Commission “pick and choose” conditions from other states is patently illegal because other states’ conditions are premised on facts not in this record.  The RRR should be denied.

C. The effective denial of this RRR ends the competitor harassment phase of this merger review.  Despite its cloying concern for Colorado consumers, AT&T’s purpose in this docket has been to impede and harass USWC and Qwest.  This is not surprising.  Competitors should be expected to compete, both for customers and for regulatory favor or disfavor, when the regulators allow such hijinx.  Here, AT&T advocated to place regulatory disfavor on the merging entities.  Neither is this surprising given that both the FCC and many state commissions undertake a merger review process that is “lawless, standardless and endless.”
 

D. Decision No. C99-1147 rejected the merger-review-as-shakedown model.  Instead, the Commission required a causal nexus to the merger affecting producer and consumer welfare before imposing conditions.  AT&T did not like that, so it filed for reconsideration of the decision.  See AT&T’s Joinder in the Consolidated Response and Motion to Reconsider of Rhythms Link, et al.  We denied that, and reaffirmed the limited scope of review.  See Decision No. C99-1310, ¶ 6.  Undaunted, AT&T prefiled testimony concerning local service quality, wholesale service quality, interconnection disputes, interlata divestiture, access charges and rural exchange sales.  See Hearing Exhibit H. This testimony again ignored the limited review, as we noted in Decision No. C00-0041.  Now, for the fifth time, the Commission says “no” to AT&T’s desire to turn this into an omnibus docket.

E. The Commission’s denial of RRR here should be familiar to AT&T.  Indeed, when it is the merging entity, AT&T recommends that the F.C.C. adopt similar rigor in limiting merger review:

[T]he exclusive focus of this proceeding is on the effect of the transfer of control itself.  No other issues are relevant.

The Commission thus has made clear that the only issue under Section 310 is whether “the proposed transaction, on balance, serves the public interest, considering both its competitive effects and other public interest benefits and harms.  Thus, for example, any conditions the Commission imposes must be “necessary . . . to ensure that the public interest is served by the transaction.  Accordingly, where commenting parties focus on concerns that, even if valid, would equally be present regardless of whether the transaction is consummated, those concerns properly play no part in the Commission’s analysis.

Correlatively, where such concerns do not relate to the effects of the transaction, the Commission has consistently required that they be addressed, if at all, in other more appropriate proceedings--in industry-wide rulemakings insofar as they reflect issues of general applicability, in complaint proceedings insofar as they relate to private disputes, or before other fora insofar as they are not appropriate for resolution by the Commission at all.  This approach has been consistently approved by courts reviewing transfer of control proceedings and analogous license renewal proceedings.

See AT&T’s and TCI’s Joint Reply to Comments and Joint Opposition to Petitions to Deny or Impose Conditions, pp. 7-8, filed Nov. 13, 1998, In the Matter of Joint Application of AT&T Corp. and Tele-Communications, Inc. to Transfer Control to AT&T of Licenses and Authorizations Held by TCI and its Affiliates or Subsidiaries, CS Docket No. 98-178 (F.C.C.).

F. AT&T has likewise identified the dubious credibility of competitors opposing or seeking to condition a merger:  

The private interests of these firms, unlike the interest of the consuming public, are disserved by any increase in competition for their services.  If the incumbent providers truly thought that the proposed Merger was unlikely to intensify the competition facing them, then their logical reaction would be private rejoicing at the folly of AT&T’s costly undertaking.  That these incumbents actually seek to block the Merger reveals more about its competitive promise than do all the arguments and affidavits they muster.  

See Reply Comments of AT&T Corp. and MediaOne Group, Inc., p. 8 n.6, filed Sept. 17, 1999, In the Matter of Applications for Consent to the Transfer of Licenses MediaOne Group, Inc. to AT&T Corp., CS Docket No. 99-251 (F.C.C.).

G. AT&T capably refutes its own position in this docket.  

H. Furthermore, AT&T’s position that the Commission accept conditions agreed-to in other states has no basis in law.  Commission decisions must be “based on the evidence introduced at the evidentiary stage of the administrative proceeding,” and the order must be “supported by findings of fact,…”  Home Builders Ass’n v. Public Utilities Commission, 720 P.2d 552, 560 (Colo. 1986).  Adoption of other states’ conditions derived from other states’ evidentiary records would be clear error.  Because AT&T’s position is legally untenable, the RRR must be denied.  
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IV. STATEMENT BY COMMISSIONER ROBERT J. HIX:

I incorporate by reference my prior separate statement attached to Decision No.C00-0041 and reemphasize that the procedural haste is the greatest error on the part of the Commission in this matter.  Other regulatory bodies with authority over the merger did not rush to conclude their proceedings.  As a result, ratepayers in those states, unlike ratepayers in Colorado, benefited from regulatory review of the merger.  Even now, events are revealing that the Colorado Public Utilities Commission did not serve the public well by the limited scope of review and the rush to approve the merger.  I would have granted the application for rehearing, reargument, or reconsideration by AT&T.
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�  The Motion for Leave to File Response to AT&T’s Petition for Reconsideration filed by Qwest and USWC will be granted.


�  Separate statements by Commissioners Gifford and Hix follow.


� The Honorable Harold Furchgott-Roth, The FCC Racket, The Wall Street Journal, November 5, 1999.


� USWC has similarly attempted to bog down AT&T’s mergers before the F.C.C.  Turnabout is fair play. 
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