Decision No. C00-224

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-396CP

IN THE MATTER OF THE APPLICATION OF SUPERIOR SHUTTLE SERVICE, INC., 2395 GLENCOE STREET, DENVER, CO  80207, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AUTHORIZING AN EXTENSION OF OPERATIONS UNDER PUC NO. 547.

DECISION DENYING EXCEPTIONS
Mailed Date:  April 5, 2000

Adopted Date:  March 15, 2000

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed by Superior Shuttle Service Inc. (“Superior”), to Decision No. R00-107, mailed February 3, 2000.  On March 6, 2000, Shuttle U.S.A. (“Shuttle”), an intervenor, filed a reply in opposition to Superior’s exceptions.  On March 10, 2000, Superior filed a Motion for Administrative Notice asking the Commission to take administrative notice of a newspaper article.   

2. Superior operates a call-and-demand limousine service
 between certain counties west of Denver and Denver International Airport (“DIA”).  This application, filed on August 3, 1999, is for an extension of that authority, PUC No. 54763.  Superior seeks to extend its authority to include service between Douglas, Elbert, and portions of Arapahoe and Jefferson Counties on the one hand and DIA on the other. Shuttle Associates LLC and Shuttle filed timely interventions.  

3. When Superior filed its application, Shuttle was authorized, inter alia, to provide service between the Parker area in Douglas County and DIA.  In September 1999, Shuttle applied for an extension of its authority to include all of Douglas County.  Shuttle’s application was eventually non-contested and granted without a hearing on October 15, 1999.  

4. Before Superior’s hearing began January 5, 2000, Superior amended the application, and Shuttle Associates withdrew its intervention.  The amendment deleted the Arapahoe and Jefferson Counties segments as well as a portion of Douglas County from the extension application.  The application continued to be restricted “to providing service by reservation with at least two hours notice.”   

5. A hearing where Superior and Shuttle presented evidence was held on January 5, 2000, before a Commission Administrative Law Judge (“ALJ”).  The ALJ issued his decision on February 3, 2000.   He found that Superior had shown itself to be fit and financially able to operate, but had failed to meet its burden of showing the inadequacy of the incumbent provider, Shuttle. 

6. We will deny Superior’s exceptions and affirm the decision of the ALJ.  

B. Discussion

7. We first address Superior’s motion for administrative notice of a newspaper article.  Superior accurately cites rules applying to administrative notice, and asks “that the Commission take administrative notice of this article....”  We decline to do so.  

8. A tribunal may take notice of a fact: 

not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  

C.R.E. 201 (b).  Superior fails to point out what fact(s) we should be noticing, and what source is so accurate that it cannot reasonably be questioned.  Superior has not provided sufficient information for us reasonably to act upon.  The motion will be denied.   We now turn to the substance of the exceptions.  

9. Because call-and-demand limousine service is a regulated monopoly, Superior must show that the service of the incumbent provider, Shuttle, is substantially inadequate to enter the market.  RAM Broadcasting v. P.U.C., 702 P.2d 746 (Colo. 1985).  As the ALJ noted in his Recommended Decision, the test is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  Rather, Superior must show a general pattern of inadequate service.  Superior did not meet its burden at hearing or before the Commission.  

10. Superior makes two arguments:  the incumbent is insufficiently known by the public, and the need for service is growing because Douglas County is growing.  Superior also presents an incident where a passenger/witness was stranded as evidence of inadequate service.  

11. We deal first with the stranded customer.  Superior does not tie Shuttle to the single poor-service episode.  Superior only suggests that Shuttle was responsible for the incident.  Without a clear tie to Shuttle the episode is irrelevant.  Notwithstanding the lack of any tie, even if Shuttle was responsible, it was a single incident and not a general pattern of service dissatisfaction.  A single incident does not equal substantial inadequacy.  

12. Superior next argues that the need for service in Douglas County is growing with the population, presents Douglas County population trends as evidence, and concludes that Shuttle cannot meet the growing needs.  The population trends are clear, but we agree with the ALJ that there is no convincing evidence establishing a positive correlation between population growth and need.  More importantly, increased growth does not equal inadequate service.  Just as Superior argues that we cannot consider what Shuttle says it will do, we cannot consider what Superior believes Shuttle will not do.  A population increase equals neither increased need nor inadequate service.  

13. Superior’s second argument is less clear.  Superior presented five witnesses at hearing who said they had not heard of Shuttle.  Importantly, they also neither said nor had any basis for saying anything negative about Shuttle’s service, only that they had not heard of it.  From that lack of knowledge, Superior argues that Shuttle’s service is substantially inadequate.  Superior further argues that the related lack of advertising is indicative of poor fitness to provide service.   Again, we are not persuaded.  

14. Shuttle provided first-hand testimony that it receives and responds to calls everyday from the area in contention.  No one came forward to say that that service is inadequate.  We have only a showing of unfamiliarity by certain Superior customers.  We must agree with the ALJ that the “public’s unfamiliarity with [Shuttle] is not sufficient to support a finding of substantial inadequacy.”  Finally, that Shuttle waited until it had proper authority before taking out further advertising cannot be held against it. 

15. Superior has failed to meet its burden of showing that Shuttle’s service is substantially inadequate.  We will deny the exceptions and affirm the ALJ.  

II. ORDER

A. The Commission Orders That:

16. The exceptions of Superior Shuttle Service, Inc., to Decision No. R00-107 are denied.

17. Superior Shuttle Service, Inc.’s motion for administrative notice of a newspaper article is denied.  

18. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision. 

19. This Order is effective on its Mailed Date.  

ADOPTED IN COMMISSIONER’S WEEKLY MEETING
March 15, 2000.
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� Superior also operates a luxury limousine service which, generally, is not relevant to this proceeding.  
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