Decision No. C00-207

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-601CP
IN THE MATTER OF THE APPLICATION OF THE MOUNTAIN GUIDES, INC., D/B/A SCENIC MOUNTAIN TOURS, 973 VETCH CIRCLE, LAFAYETTE, COLORADO 80026, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
Decision Denying Application for
Rehearing, Reargument, or Reconsideration
Mailed Date:  March 3, 2000

Adopted Date:  March 1, 2000
I. BY THE COMMISSION:

A. Statement
1. This matter comes before the Commission to consider the application for rehearing, reargument or reconsideration ("Application for RRR") of Decision No. C00-92 filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), on February 15, 2000.  Scenic Mountain Tours is a provider of sightseeing-type service under an off-road scenic charter ("ORC") permit and is seeking authority to provide common carrier sightseeing service under a certificate of public convenience and necessity ("CPCN").

2. By Decision No. C00-92, the Commission determined that subsequent to the enactment of Senate Bill 98-200, Scenic Mountain Tours could no longer provide service through the sale of tickets on an individual seat basis under an ORC permit.  The Commission then applied the doctrine of regulated monopoly to the facts of this case and concluded that Scenic Mountain Tours must demonstrate both a public need for its requested authority and the substantial inadequacy of existing common carrier sightseeing service in order to prevail on its application.  Because Scenic Mountain Tours did not meet its burden of proof, the Commission dismissed its application.

3. In its Application for RRR, Scenic Mountain Tours seeks a reconsideration of Decision No. C00-92 and asks the Commission either to grant its application outright pursuant to the Commission's broad powers or to grant the application in part consistent with the Commission's analysis of Red Ball Motor Freight, Inc., v. Public Utilities Comm'n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964).  Alternatively, Scenic Mountain Tours seeks a limited rehearing to provide it the opportunity to establish the substantial inadequacy of existing common carrier sightseeing service.

4. Now being duly advised in the matter, the Commission denies the Application for RRR filed by Scenic Mountain Tours.

B. Discussion

1. Although the Commission has broad authority in the certification of public utilities pursuant to Article XXV of the Colorado Constitution and § 40-3-102, C.R.S., this authority is not without bounds.  City of Montrose v. Public Utilities Comm'n, 732 P.2d 1181, 1186 (Colo. 1987).  Pertinent to this case, the Commission may issue CPCNs to provide common carrier sightseeing service only when required by "the public convenience and necessity."  Section 40-10-105(1), C.R.S.  The Commission applies the doctrine of regulated monopoly in performing this analysis.  See Rocky Mountain Airways, Inc. v. Public Utilities Comm'n, 180 Colo. 170, 175-76, 509 P.2d 804, 807 (1973).  Application of the doctrine of regulated monopoly does not produce the result advocated by Scenic Mountain Tours.

2. As stated in the Commission's original decision in this matter:

Under the doctrine of regulated monopoly:

[A] common carrier serving a particular area is entitled to protection against competition so long as the offered service is adequate to satisfy the needs of the area, and no finding of public convenience and necessity for common carrier service is justified unless present service offered in the area is inadequate.  (Citations)

Id. (quoting Ephraim Freightways, Inc. v. Public Utilities Comm'n, 151 Colo. 596, 599, 380 P.2d 228, 230 (1963).  This doctrine serves to prevent the Commission from authorizing a second common carrier to provide the same or even similar service within the same geographic territory as existing common carriers absent a showing that the service provided by the existing common carriers is substantially inadequate.  Yellow Cab Cooperative Ass'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim, 151 Colo. at 599-600, 380 P.2d at 231; see also Colorado Transp. Co. v. Public Utilities Comm'n, 158 Colo. 136, 405 P.2d 682 (1965).

See Decision No. C99-1124, ¶ I. C.7.

The Commission is excused from requiring an applicant for a CPCN to demonstrate substantial inadequacy of the service provided by the existing common carriers in limited circumstances.  See Red Ball, 154 Colo. at 336, 390 P.2d at 483 (adequacy of existing motor carrier service may not be an issue if the applicant seeks a limited and restricted authority to perform the typical service it has conducted over the years).  Here Scenic Mountain Tours did not originally seek authority to provide service to the destinations and routes permitted under an ORC permit.  Nor did Scenic Mountain Tours seek an authority limited to only scenic points.  Instead, Scenic Mountain Tours originally sought an authority enabling it to expand the scope of its operations.  Therefore, Scenic Mountain Tours has not 

satisfied the legal exception identified in Red Ball
 to the requirement to demonstrate substantial inadequacy of existing common carrier sightseeing service.

3. Having disposed of Scenic Mountain Tours' legal argument excusing it from demonstrating substantial inadequacy, the Commission must review the record to determine if Scenic Mountain Tours did in fact demonstrate substantial inadequacy of existing common carrier sightseeing service.  Scenic Mountain Tours did not sustain its burden to demonstrate by competent evidence the substantial inadequacy of existing common carrier sightseeing service.  The Commission thus concludes that the authority originally sought by Scenic Mountain Tours should be dismissed.

4. In its argument that the Commission should award a limited and restricted authority permitting only the provision of service previously provided prior to the enactment of Senate Bill 98-200, Scenic Mountain Tours proposes a possible solution to its stated desire for an authority permitting it to provide its existing level of sightseeing service to the public.  Scenic Mountain Tours' unilateral offer to restrictively amend the authority it seeks in this matter might satisfy the Commission's analysis of the holding in Red Ball.  However, good cause does not exist to permit Scenic Mountain Tours to unilaterally effect such a radical change to the scope of its application at this late stage of the proceeding.

5. Similarly, it is not administratively efficient to grant a limited rehearing to provide Scenic Mountain Tours an opportunity to attempt to establish substantial inadequacy of existing common carrier sightseeing service.  The evidence in this proceeding pertains to the state of sightseeing service prior to April 1999.  Even if Scenic Mountain Tours could demonstrate that common carrier sightseeing service was substantially inadequate prior to April 1999, the Commission is concerned that such evidence might be stale.

6. Denying to Scenic Mountain Tours the relief it seeks through its Application for RRR results in little, if any, delay in its attempt to improve the current state of common carrier sightseeing service.  To further this goal, Scenic Mountain Tours should consider filing a new application seeking either a limited and restricted CPCN with the intent to avoid the requirement to demonstrate substantial inadequacy of existing common carrier sightseeing service or a full blown CPCN to provide sightseeing service through a demonstration of both public need and substantial inadequacy of existing common carrier sightseeing service.

II. ORDER

C. The Commission Orders That:

1. The application for reargument, rehearing, or reconsideration of Decision No. C00-92 filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours, is denied.

2. This Decision is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
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� For ease of reference, the holding in Red Ball is as follows:





We do hold, however, that if the authority sought or the authority granted is an expanded service, or a motor carrier service, then there must be proof of and a finding of public need and inadequacy of existing common carrier service before any such expanded motor carrier service can be granted. . . .  If on the other hand, what was sought, by [the applicant] and what was intended to be granted by the Commission was a limited and restricted authority to do what has been described as the typical service actually rendered for [] years, then we hold that the needs of the public or the adequacy of existing motor carrier service is not in issue and no hearing on those points need be held.





Red Ball, 154 Colo. at 336, 390 P.2d at 483 (emphasis in original).
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