Decision No. C00‑146

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-426R

APPLICATION OF THE REGIONAL TRANSPORTATION DISTRICT (RTD) FOR AUTHORITY TO BUILD A NEW FLYOVER STRUCTURE OVER PROPOSED RELOCATED BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY SPUR TRACKAGE JUST SOUTH OF IOWA AVENUE IN THE CITY AND COUNTY OF DENVER, STATE OF COLORADO


ORDER GRANTING APPLICATION


Mailed Date: February 11, 2000 


Adopted Date: February 9, 2000

I. BY THE COMMISSION:

A.  Statement

1. On September 24, 1997, The Regional Transportation District (“RTD”) filed this application requesting authority to build a new flyover structure over the proposed relocated spur track of The Burlington Northern and Santa Fe Railway Company (“BNSF”) just south of Iowa Avenue in the City And County of Denver, State of Colorado.

2. On October 23, 1997, the Staff of the Commission filed its Entry of Appearance and Notice of Intervention

3. The Commission gave notice of this application together with a copy of the application to all interested parties including the adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  This Notice was mailed October 23, 1997.

4. On October 28, 1997, the BNSF filed its Entry of Appearance and Notice of Intervention.

5. On October 31, 1997, the City and County of Denver (“Denver”) filed its Entry of Appearance and Notice of Intervention.

6. On October 31, 1997, the Union Pacific Railroad Company (“UPRR”) filed its Entry of Appearance and Notice of Intervention.

7. On January 15, 1998, Flanagan Ready-Mix, Ltd. (“Flanagan”) filed its Entry of Appearance and Petition for Leave to Intervene.

8. On January 28, 1998, RTD filed its Response to the Petition for Leave to Intervene which was filed by Flanagan.

9. On October 22, 1999, the Commission received, as a late filed exhibit, a copy of the fully executed Agreement dated October 15, 1999, by and between RTD and BNSF pertaining to this project.

10. The Commission has jurisdiction in this matter under § 40-4-106(2)(a) & (3)(a), C.R.S.

11. The Commission has reviewed the record in this matter and deems the application complete within the meaning of § 40-6-109.5, C.R.S.

12. The Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 24, Commission Rule of Practice and Procedure, 4 Code of Colorado Regulations ("CCR") 723-1.

B. Findings of Fact

13. RTD is planning to construct the Southwest Corridor Light Rail Project which consists of an extension of its light rail system from the Broadway station in Denver, southwesterly along the existing BNSF and UPRR and South Santa Fe Drive transportation corridor through Englewood, Sheridan, and Littleton to the terminal station at Mineral Avenue, an approximate distance of 8.7 miles.  This transportation corridor presently consists of BNSF and UPRR freight rail trackage on the east side, a transit envelope in the center and South Santa Fe Drive on the west side of the corridor.

14. RTD’s Southwest Corridor Light Rail Project will involve constructing the light rail trackage on the east side, relocating the BNSF and UPRR freight rail trackage to the center transit envelope through a portion of the corridor and providing flyover structures to separate light rail transit traffic from railroad freight traffic where transit and railroad lines cross.

15. The purpose of this application is to obtain Commission approval of the proposed modification and construction of freight rail and light rail trackage and to construct a new flyover structure just south of Iowa Avenue, all in the City and County of Denver, State of Colorado.
16. Notice of the proposed modification and construction of the light rail grade separation structure to carry the RTD light rail tracks over the BNSF industrial spur track has been given by the Commission to all interested parties, including adjacent property owners. 

17. Flanagan Ready-Mix, Ltd., filed a Petition for Leave to Intervene predicated upon “…view restrictions affecting resale value of the property as well as the potential for increased noise in the surrounding area.”  Flanagan makes no assertions regarding safety and none are implied from its two page petition.  RTD responded, noting that the jurisdiction of the Commission is limited to “safety issues at the point of crossing”, not some general jurisdictions over what appear to be inverse condemnations issues. Flanagan’s Petition to Intervene will therefore be dismissed.

18. No other intervention was received in opposition to this application.  The application is non-contested and unopposed.

19. Currently there is a BNSF industrial lead track along the east side of the transportation corridor in the vicinity of Iowa Avenue.  The northbound freight tracks of the BNSF on the east side of the alignment will be reconstructed adjacent to and east of the UPRR southbound freight tracks along the center of the corridor.  RTD will construct a flyover structure to carry the LRT tracks over the BNSF industrial lead track.

20. The average daily light rail vehicle count over the structure at the crossing will be 172 movements at a maximum speed of 55 MPH. The average daily train count on the BNSF industrial lead track will be two train movements per day on an as needed basis to meet industry needs.

21. RTD will pay the costs of the proposed alterations, modifications and construction in accordance with the Agreement dated October 15, 1997 between BNSF and RTD.

22. Maintenance of the new light rail grade separation structure will be the responsibility of RTD in accordance with the Agreement dated October 15, 1997  by and between BNSF and RTD.
23. All exhibits, specifications, and plans are complete, accurate, and meet Commission requirements.

24. The public safety, convenience, and necessity require, and will be served by, the granting of this application.

C. Conclusions On Findings Of Fact

25. The Commission has jurisdiction in this matter under § 40‑4‑106(2)(a) & (3)(a), C.R.S.

26. Concerning the issue of the Petition for Leave to Intervene which was filed by Flanagan Ready-Mix, Ltd.; the Commission lacks jurisdiction over inverse condemnation and/or nuisance issues. The Commission does hold jurisdiction in matters regarding safety, however Flanagan’s petition to intervene does not state any claim regarding safety, and its intervention will be dismissed.  No other intervention was received in opposition to this application.  The application is non-contested and unopposed.

27. The Commission will determine this matter on the record, without a formal hearing under § 40‑6‑109(5), C.R.S., and Rule 24, Commission Rule of Practice and Procedure, 4 CCR 723-l.

28. The public safety, convenience, and necessity require, and will be served by, the granting of this application.

II. ORDER:

A.  The Commission Orders That:

29. The petition of Flanagan Ready-Mix Ltd. is hereby dismissed.

30. The Regional Transportation District is authorized and directed to proceed with the modification and construction of freight rail and light rail trackage, and construction of a new flyover structure just south of Iowa Avenue, all in the City and County of Denver, State of Colorado. 
31. All work done shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

32. The Regional Transportation District shall pay the costs of the alteration, modification and construction approved in Ordering Paragraph No. 1 above in accordance with the Agreement, dated October 15, 1997 by and between the Regional Transportation District and The Burlington Northern and Santa Fe Railway Company.

33. Maintenance of the completed grade-separation structure shall be in accordance with the Agreement, dated October 15, 1997 by and between the Regional Transportation District and The Burlington Northern and Santa Fe Railway Company
34. The Commission retains jurisdiction to make further orders as required in this matter.

35. This Order is effective on its Mailed Date.

B. ADOPTED IN OPEN MEETING FEBRUARY 9, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



ROBERT HIX
________________________________



POLLY PAGE
________________________________

Commissioners

(S E A L)
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ATTEST: A TRUE COPY
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Bruce N. Smith
Director
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