Decision No. C00-92

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-601CP

IN THE MATTER OF THE APPLICATION OF THE MOUNTAIN GUIDES, INC., D/B/A SCENIC MOUNTAIN TOURS, 973 VETCH CIRCLE, LAFAYETTE, COLORADO 80026, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Decision:  (1) Vacating Decision
No. C99-1331; (2) Affirming the Conclusion Reached in Decision No. C99-1124; and (3) Dismissing the Application

Mailed Date:   January 26, 1999

Adopted Date:  January 26, 1999

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the briefs filed pursuant to Decision No. C99-1375.  By Decision No. C99-1375, the Commission invoked its authority under § 40‑6‑112, C.R.S., declared Decision No. C99-1331 (a decision granting the application following consideration of an application for rehearing, reargument, or reconsideration to Decision No. C99-1124) to be of no force and effect, and sought briefs on the issue of whether the Commission should rescind Decision No. C99-1124 (a decision dismissing the application following consideration of exceptions to Decision No. R99-774).

2. In response to Decision No. C99-1375, The Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), The Colorado Sightseer, Inc. ("Sightseer"), and The Mountain Men, Inc., doing business as Best Mountain Tours, Inc., also known as The Mountain Men filed briefs regarding both the Commission's procedural determinations and the merits of Scenic Mountain Tours' application.

3. Now being duly advised in the matter, the Commission declines to rescind the conclusion reached in Decision No. C99-1124 and dismisses Scenic Mountain Tours' application with the additional comment set forth below.

B. Factual Background

4. A full recitation of the factual background relating to Scenic Mountain Tours' application is set forth in Decision No. C99-1124.
  The factual background portion of Decision No. C99-1124 also discusses the statutory changes effected by the enactment of Senate Bill 98-200 ("SB-200"), effective July 1, 1998.

C. Consideration of Procedural Issues

5. The Commission's decision to invoke § 40-6-112, C.R.S., under the circumstances of this matter raises the issue of the meaning of the phrase "be considered and acted upon" found at § 40-6-114(1), C.R.S.

6. Upon review of the arguments presented in the briefs, the Commission concludes that it did not meet the statutory timeline prescribed in § 40-6-114(1), C.R.S., for granting an application for rehearing, reargument, or reconsideration ("RRR").  It is clear from §§ 40-6-109(3) and 40-6-109(4), C.R.S., that a decision of the Commission must be in writing and that the effective date of a decision is as set forth in the decision.

7. In this instance, the Commission stated that Decision No. C99-1331 was effective on its mailed date and not before.  Thus, it follows that the Commission does not act in the absence of its written decision.  The Commission interprets the "be considered and acted upon" language of § 40-6-114(1), C.R.S., as requiring the issuance of a written decision.

8. The failure on the part of the Commission to mail Decision No. C99-1331 within 30 days of the filing of Scenic Mountain Tours' application for RRR resulted in that decision being rendered of no force and effect.  The Commission, therefore, vacates Decision No. C99-1331.

D. Consideration of the Merits of Scenic Mountain Tours' Application

9. Upon review of the record in this matter, including the briefs filed in response to Decision No. C99-1375, the Commission determines that its initial review of this matter on exceptions reached the legally correct result.

10. The Commission's powers are controlled by statute and are subject to the restrictions that may be imposed by the General Assembly.  People's Natural Gas Div. v. Public Utilities Comm'n, 626 P.2d 159, 161-62 (Colo. 1981).  Thus, when the General Assembly amends the Public Utilities Law and does not provide for Commission discretion, the Commission must follow the law even if it believes that application of the law as written produces unintended or unjust results.

11. SB‑200, amended § 40-16-101(5), C.R.S., by adding the phrase "on a charter basis" to the definition of an off-road scenic charter ("ORC").  This amendment reduced the ability of existing ORC permit holders to compete with motor carriers providing sightseeing services under certificates of public convenience and necessity (“CPCNs”) by precluding the sale of seats on an individual basis.  Neither SB‑200 nor any other relevant provision of Title 40 of the Colorado Revised Statutes contains a grandfathering provision providing that an ORC permit in existence on July 1, 1998 automatically converts into a CPCN to provide sightseeing service.

12. Thus, subsequent to the enactment of Senate Bill 98-200, Scenic Mountain Tours may no longer provide service through the sale of tickets on an individual seat basis under an ORC permit.  SB-200 in intent and effect can only be read as having been meant to put ORC carriers like Scenic Mountain Tours out of that business.  The administrative law judge, therefore, properly applied the doctrine of regulated monopoly to the facts of this case.

13. Contrary to the argument made by Scenic Mountain Tours, the circumstances under which an applicant for a CPCN may avoid proving inadequacy of existing common carrier service described in Red Ball Motor Freight, Inc. v. Public Utilities Comm'n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964), are not applicable here.

14. The holding in Red Ball is worth repeating:

We do hold, however, that if the authority sought or the authority granted is an expanded service, or a motor carrier service, then there must be proof of and a finding of public need and inadequacy of existing common carrier service before any such expanded motor carrier service can be granted. . . .  If on the other hand, what was sought, by [the applicant] and what was intended to be granted by the Commission was a limited and restricted authority to do what has been described as the typical service actually rendered for [] years, then we hold that the needs of the public or the adequacy of existing motor carrier service is not in issue and no hearing on those points need be held.

Red Ball, 154 Colo. at 336, 390 P.2d at 483 (emphasis in original).

15. Red Ball expressly holds that a finding of public need and substantial inadequacy of existing common carrier service is required when considering an application seeking expanded service.  Id.  Unlike the applicant in Red Ball, Scenic Mountain Tours clearly seeks an expanded authority by this application that is not limited to the destinations and routes permitted under an ORC permit.  For example, Scenic Mountain Tours does not seek an authority restricted to providing only tours that include a portion that is off paved roads.  Similarly, Scenic Mountain Tours also does not seek an authority limited to only scenic points.  In short, Scenic Mountain Tours seeks a CPCN authorizing it to provide service fully competitive with the monopoly service authorized under the CPCN held by Sightseer.

16. Under Red Ball, the Commission shall therefore require Scenic Mountain Tours to demonstrate a public need for its requested authority and the substantial inadequacy of existing common carrier sightseeing service prior to granting its application for a CPCN.  Id. at 336, 390 P.2d at 483 (emphasis added); see also Yellow Cab Cooperative Ass'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim Freightways, Inc. v. Public Utilities Comm'n, 151 Colo. 596, 599-600, 380 P.2d 228, 231 (1963); Colorado Transp. Co. v. Public Utilities Comm'n, 158 Colo. 136, 405 P.2d 682 (1965).

17. Scenic Mountain Tours confesses it did not attempt to present evidence of inadequate service in this matter.  Thus, Decision No. C99-1124 reaches the correct conclusion under the controlling statutes and case law that the application for a CPCN filed by Scenic Mountain Tours must be dismissed for failure to demonstrate by competent evidence the substantial inadequacy of the sightseeing service offered by existing common carriers.

18. While the Commission has concluded that the law requires dismissal of Scenic Mountain Tours' application, the Commission cannot resist the temptation to point out that the outcome disserves the public.  During what could be described as the "age of deregulation" in the utility industry, the consequences of the amendments enacted by SB-200 are discouraging.  To erect legal barriers to entry to providing a service where there are no extant needs for economic regulation in the first place, is bad public policy.  The Commission encourages Scenic Mountains Tours to modify its manner of conducting business to comply with the terms of its off-road scenic charter permit and to reapply for a certificate of public convenience and necessity with the intent to demonstrate substantial inadequacy of existing common carrier service as required for analysis under the doctrine of regulated monopoly.

II. ORDER

A. The Commission Orders That:

19. Decision No. C99-1331 is vacated.

20. The analysis and conclusion of Decision No. C99‑1124, as amplified by this Decision, is affirmed.

21. The application for authority to provide sightseeing service as a common carrier by motor vehicle for hire filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours, is dismissed.

22. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

23. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 26, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________




ROBERT J. HIX
________________________________
Commissioners
COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART.



( S E A L )
[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director



III. Commissioner Vincent Majkowski Dissenting in Part

B. While I fully agree with the Commission's interpretation of the phrase "be considered and acted upon" as used in § 40-6-114(1), C.R.S., I dissent because I continue to believe that a grant of the application filed by The Mountain Guides, Inc., doing business as Scenic Mountain Tours ("Scenic Mountain Tours"), is the correct result.  Only by a grant of Scenic Mountain Tours' application is the public's interest in adequate sightseeing service furthered.

C. The analysis set forth in Red Ball Motor Freight, Inc. v. Public Utilities Comm'n, 154 Colo. 329, 390 P.2d 480 (Colo. 1964), supports a grant of Scenic Mountain Tours' application even though the evidence does not demonstrate the substantial inadequacy of the sightseeing service provided by the incumbent common carrier.  Under Red Ball, and if certain factors are present, an applicant seeking a certificate of public convenience and necessity may obtain the proper "limited and restricted authority to do what has been described as the typical service rendered for [] years," 154 Colo. at 336, 390 P.2d at 483, without demonstrating "the needs of the public or the adequacy of existing motor carrier service."  Id.  Because Scenic Mountain Tours desires to provide the same service that it provided prior to the enactment of Senate Bill 98-200, Red Ball should be followed and Scenic Mountain Tours' application should be granted.

D. The conclusion I reach allows Scenic Mountain Tours to continue to provide its service to the public at the existing level.  Moreover, the public benefits from the continued competition between Scenic Mountain Tours and The Colorado Sightseer, Inc.
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Commissioner

� For ease of reference, the Commission restates the authority sought in this matter.  Specifically, Scenic Mountain Tours seeks a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of:





passengers and their baggage, in sightseeing service,


between all points in the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado, and between said points, on the one hand, and all points in the Counties of Alamosa, Clear Creek, Chaffee, Eagle, El Paso, Fremont, Gilpin, Jackson, Lake, Park, Pueblo, Summit, and Teller, State of Colorado, on the other hand.





RESTRICTIONS:	This application is restricted as follows:





(I)	To providing service that originates and terminates in the area comprised of the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado;





(II)	To the use of vehicles with a seating capacity of 15 passengers or less, excluding the driver; and





(III)	Stops in the City of Cripple Creek, Colorado shall be less than two hours in duration.
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