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I. BY THE COMMISSION:

Statement

This matter comes before the Commission for consideration of exceptions to Decision No. R99-1276 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on November 23, 1999.  In that decision, the ALJ recommended approval of the proposals by U S WEST Communications, Inc. (“USWC”), to restructure and reduce its switched access rates.  Those proposals were made pursuant to the Stipulation and Settlement Agreement approved by the Commission in Decision No. C99-222, Docket No. 97A-540T.  Pursuant to the provisions of § 40-6-109(2), C.R.S., AT&T Communications of the Mountain States, Inc. (“AT&T”), MCI WorldCom, Inc., and Sprint Communications Company, L.P. (collectively “Joint Intervenors”) have filed exceptions to the Recommended Decision.  USWC also filed its exceptions, and a response to the exceptions by the Joint Intervenors.  In addition, AT&T submitted its Motion for Clarification.  Now being duly advised, we issue our rulings on these matters.

II. Joint Intervenors’ Exceptions and USWC’s Response

A. Joint Intervenors’ Expectations
1. The Joint Intervenors filed exceptions to Decision No. R99-1276 on December 13, 1999.  They argue that USWC’s switched access rates adopted in that decision are unjust and unreasonable because, even after the reductions mandated by the stipulation and its amendment in Docket No. 97A-540T, the rates far exceed any measure of cost and are much higher than necessary to ensure universal service.  While USWC treats this docket as a filing simply to comply with the above-mentioned stipulation and thus ignores the Joint Intervenors’ challenge to the reasonableness of the resulting rates, the Joint Intervenors contend that paragraph 3 of the amendment to the stipulation clearly allows the Commission to order further switched access rate reductions beyond those mandated by the stipulation and its amendment.  Consequently, the Joint Intervenors recommend additional rate reductions.

2. In particular, they propose that switched access rates be reduced to their total service long run incremental costs (“TSLRIC”); anything short of this, they argue, results in other intraLATA toll carriers being disadvantaged with respect to USWC.  The Joint Intervenors suggest that a competitive market would drive rates down to costs.  Since such a market does not currently exist for switched access, they argue that the Commission should set rates so as to simulate this market outcome.  If the Commission is unwilling to lower these rates to their TSLRIC levels, the Joint Intervenors suggest that, in the alternative, they be set equal to the corresponding unbundled network element rates.  The Joint Intervenors also provide other rate options which equate rates to either fully allocated costs or USWC’s interstate switched access rates.  The Commission should not, according to the Joint Intervenors, continue to allow USWC to implicitly subsidize basic exchange services – for example, the residential and rural customers – with inflated switched access rates, when the Federal Communications Commission (“FCC”) has mandated that such implicit subsidies be removed.  They argue that this subsidization is unnecessary because USWC will have access to universal service and high cost funds to cover its costs of being a provider of last resort in high cost areas.

3. Finally, the Joint Intervenors contend that, if the Commission does not address the issue of further switched access rate reductions in this docket, this issue will not be considered at all over the remainder of the time in which USWC’s current regulatory structure is in place.  The Joint Intervenors claim that they neither have the standing to file a general rate case nor can they litigate one through a complaint case.  Consequently, they have no way of bringing the issue of further access rate reductions before the Commission.

B. USWC’s Response

1. USWC contends that the Joint Intervenors’ argument is beyond the scope of this docket, inasmuch as this application was filed by USWC simply to comply with the stipulation and its amendment in Docket No. 97A-540T.  According to USWC, the Commission should only consider switched access rate design here, not the overall amount of revenue reduction.  USWC further observes that the Commission, in accepting the stipulation and its amendment in 97A-540T, found the switched access revenue reductions specified therein to result in just and reasonable rates.  These rates, however, may be revisited at a future time.  As USWC points out, the amendment to the stipulation states that “no person is precluded from recommending, nor is the Commission precluded from considering further modifications to switched access rates during the term of the plan.”  Stipulation, paragraph 3.

2. Turning to the merits of the Joint Intervenors’ proposal for further switched access rate reductions, USWC reminds the Commission that we rejected the notion that these rates should be reduced to their TSLRIC levels in Docket No. 97K-237T.  USWC further argues that the Joint Intervenors’ contention that USWC can compensate for further switched access revenue reductions by utilizing its newly-acquired price flexibility in retail rates is flawed, because USWC has only downward pricing flexibility on the retail side.  Finally, concerning the FCC’s mandate to replace implicit with explicit subsidies, USWC contends that its compliance with the 97A-540T stipulations is one step in that direction.

III. Clarifications 

C. USWC’s Exceptions

1. USWC’s exceptions request clarification on three issues:

(1)
Should the true-up process be symmetrical;

(2)
what should the test year for the true-up process be; and

(3)
is the true-up process simply part of a compliance filing and, if so, should ordering paragraph 3 (f) in Decision No. R99-1276 be changed to reflect this?

Concerning the first issue, USWC believes that the true-up process should be symmetrical.  USWC suggests, this is consistent with the one-time adjustment agreed to in the interim switched access rate reduction case, Docket No. 98L-608T, with the purpose of this docket, and with the true-up process related to the implementation of other parts of the 97A-540T stipulations, (e.g., the true-up process associated with the changes in business and toll rates in Docket No. 99A-161T).

2. With respect to the test year for the true-up process, USWC proposes that the Commission use the 12-month period from February, 1999, through January, 2000.  Finally, USWC believes that ordering paragraph 3 (f) should be changed to reflect that the true-up process should only consider adjustments to rate design, not to the overall amount of the revenue reduction.

D. AT&T’s Motion for Clarification

AT&T simply requests that the Commission indicate what specific period of time it intends to use as the 12-month test period for the true-up process.

IV. Commission Decision

E. The Joint Intervenors accurately note that USWC does not address their challenge to the justness and reasonableness of the proposed switched access rates in any substantive way other than to argue that the challenge is outside the scope of the docket.  The Office of Consumer Counsel and the Staff take similar positions.  These parties all treat this docket as a filing in which USWC is simply complying with portions of the stipulation from 97A-540T and its amendment.  The Commission agrees with this view.  Consequently, we conclude that the amount of switched access revenue reduction is not at issue here, but, rather, is given to be $33,268,255.07 as the result of applying the relevant portions of the stipulation and its amendment.  What is at issue here is the exact set of rate changes which will yield this level of revenue reduction.  The Commission finds in favor of USWC’s proposed rate structure.

F. Contrary to the Joint Intervenors’ argument, the Commission is not precluded from considering further switched access rate reductions during the current USWC regulatory scheme in an appropriate docket.  The Commission observes that paragraph 3 of the amendment to the stipulation from 97A-540T specifically addresses this point:

No person is precluded from recommending, nor is the Commission precluded from considering further modifications to switched access rates during the term of the plan.

We therefore reject the Joint Intervenors’ exceptions.  

G. Concerning the requests for clarification, the Commission agrees with USWC that the true-up process should be symmetrical.  The purpose of such a true-up is to ensure that the rate reductions result in a decline in switched access revenues of approximately $33.3 million, neither more nor less.  A deviation in either direction should be compensated for by a one-time rate adjustment as outlined in Decision No. R99-1276.  Consequently, ordering paragraphs 3 (b) and 3 (f) in the Recommended Decision should reflect the symmetry of the true-up process.

H. With regard to identification of the test year for the true-up process, we agree with both USWC and AT&T that the Recommended Decision does not specify the exact time period to be used, and that such specification is necessary.  The Commission does not, however, find USWC’s proposal to use February, 1999, through January, 2000, to be appropriate.  The test year, should incorporate significant amounts of time both before and after the rate changes so that an accurate comparison can be achieved using actual demand quantities.  USWC’s proposal does not provide this.  In order to be able to calculate with confidence the revenue impact of the rate changes, we will define the test year to include the six months immediately before and the six months immediately after the date of the final Commission decision in this docket.  With this specification in mind, ordering paragraph 3 (a) in the Recommended Decision must be altered to allow USWC enough time to collect the relevant data, make the necessary calculations, and file the results.  Therefore, we will grant USWC nine months from the date of the final Commission decision within which to accomplish these tasks, rather than the six months specified in the Recommended Decision.

I. We clarify ordering paragraphs 3 (b) and 3 (f) to reflect the fact that the $33,268,255.07 switched access revenue reduction includes the $12 million revenue reduction addressed by the interim switched access rate reduction in Docket No. 98L-608T.  If the earlier $12 million revenue reduction was achieved,
 the true-up process in this docket here should focus on determining whether the remaining revenue reduction of approximately $21.3 million is realized.

J. Consistent with the above discussion, we will grant AT&T’s motion for clarification and grant in part, and deny in part, USWC’s exceptions.

V. order

K. The Commission Order that:

1. The Joint Exceptions by AT&T Communications of the Mountain States, Inc., MCI WorldCom, Inc., and Sprint Communications Company L.P. filed on December 13, 1999 are denied.

2. The Exceptions by U S WEST Communications, Inc., filed on December 13, 1999 are granted, in part, and denied, in part, consistent with the above discussion.

3. The Motion for Clarification by AT&T Communications of the Mountain States, Inc., is granted.

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

5. This Order is effective on its Mailed Date.

L. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
January 12, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI
________________________________



ROBERT J. HIX
________________________________
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____________________

Bruce N. Smith

Director
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� Decision No. C98-1325 in Docket No. 98L-608T requires a true-up process related to this $12 million revenue reduction.  This process has yet to be completed.  Should a true-up be required in that docket, its implementation will have to be accounted for in the true-up process ordered here.
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