Decision No. C00-71

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99R-465T

IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES ON FORMAL COMPLAINTS, 4 CCR 723-1-61.

DECISION VACATING STAY AND ADOPTING RULES

Mailed Date:   January 21, 2000

Adopted Date:  January 20, 2000

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of proposed rules amending the Commission rules on formal complaints, 4 Code of Colorado Regulations (“CCR”) 723‑1‑61.  The Commission gave formal notice of proposed rulemaking through Decision No. C99-1046 on September 27, 1999.  

2. A Commission Administrative Law Judge (“ALJ”) convened a rulemaking hearing on November 1, 1999.  Before the hearing, AT&T Communications of the Mountain States, Inc. (“AT&T”), U S WEST Communications, Inc. (“USWC”), and Rhythms Links, Inc. (“Rhythms”), filed comments.  At hearing, oral comments were admitted from USWC, Rhythms, AT&T, MCI WorldCom, Inc., and Sprint Communications, L.P.

3. On December 16, 1999, the ALJ issued his Recommended Decision Adopting Rules.  Decision No. R99-1358.  On January 5, 2000, by Decision No. C99-1404, the Commission stayed the Recommended Decision on its own motion.  Exceptions from the parties were due on or before January 5, 2000.  No exceptions were filed.

4. Now being duly advised in the matter, we will vacate the stay and adopt the rules appended to this decision as Attachment A.
 

II. DISCUSSION

B. The present Commission rules contain an accelerated complaint process, but it requires the consent of both parties.  4 CCR 723-1-61(j)(5).  Time generally, is of the essence in interconnection disputes, and the ability of one party to veto an expedited docket has rendered the complaint process less meaningful.  The intent of the proposed rules is to create a practical, accelerated complaint mechanism to resolve disputes between parties to Commission approved interconnection agreements. 

C. The proposed rules are limited in scope to resolving disagreements between parties to Commission approved interconnection agreements, and do not require the consent of the opposing party to implement an accelerated proceeding.  The foundation of the proposed rules is a hearing within 45 days of the filing of the complaint with no continuances beyond 60 days, absent findings of exceptional circumstances. 

D. The accelerated hearing requires other alterations in the usual complaint process.  For example, the complainant must certify attempts to resolve the dispute short of a formal proceeding.  Service requirements are also affected.  For example, the complaint and discovery must be hand-served.  Discovery is limited and accelerated.  The ALJ’s decision, incorporating the rationale and suggestions of the parties, present us with a well-crafted set of rules to accelerate the resolution of these disputes.  

E. We note the need for only one clarification.  As recommended by the ALJ, the complainant must certify “that any and all methods of dispute resolution including escalation to higher levels of management within the parties [sic] organizational structures have been exhausted ...”  4 CCR 723‑1‑61(k)(1)(b).  Given the context, the intent of the rules, and the inclusion of “higher levels of management,” we clarify that the reference to “any and all methods” means those methods enumerated in the interconnection agreements.  With that clarification, the rules will be adopted as recommended by the ALJ and as shown in Attachment A. 

F. Finally, certain changes and clarifications of time parameters are necessary.  At 4 CCR 723-1-61(k)(3), discovery responses are due “within seven (7) working days.”  Seven “working” days could actually lengthen this process.  We will modify and adopt this rule as seven calendar days.  In all other situations requiring action in 10 days or less, we will clarify the rule to show either “calendar” or “working” days.

G. The stay will be vacated and the rules adopted.  

III. ORDER

A. The Commission Orders That:

1. Commission Decision No. C99-1404 staying the Administrative Law Judge’s Decision Adopting Rules is vacated.  

2. The rules appended to this Decision as Attachment A are hereby adopted.  This Order adopting the attached rules shall become final 20 days following the mailed date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

3. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4. The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 20, 2000. 
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� Non-substantive grammar, typing, and punctuation corrections have been made to the rules.
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