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Mailed Date:  January 25, 2000

Adopted Date:  January 20, 2000
I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R99-1313 filed by Atlas Towing, Inc. (“Atlas”).  No response was filed.

2. On August 23, 1999, Christine Kenoyer (“Kenoyer”) filed a complaint against Atlas.  The complaint arose out of an incident on August 9, 1999, in downtown Denver.  The hearing was held on October 15, 1999, before a Commission Administrative Law Judge (“ALJ”).

3. On August 9, 1999, Kenoyer and her husband Adam Kenoyer were working in downtown Denver.  They parked in a tow-away zone.  While working, they saw an Atlas tow truck hooking up their automobile.  The Kenoyers went over to speak with the driver.  They identified themselves as the owners of the car and asked the driver to stop the tow.  The driver told them it would be $45.00, but said that it would be too much trouble, and towed the car after Kenoyer offered to pay the $45.00.  Kenoyer retrieved it later for a charge of $125.00, $100.00 for the tow, and $25.00 for the use of the dolly. 

4. Kenoyer argued at hearing that the towing charges were excessive. She asked that the ALJ order a refund to her of the total charges minus a reasonable drop fee.  She was willing to pay the drop fee.  The ALJ ordered Atlas to refund $90.00 to Kenoyer: the total charges minus the allowable $35.00 drop fee.

5. Atlas failed to appear at hearing, but did file exceptions to the Recommended Decision.  It presented no arguments relative to the merits of the case.  Atlas argued only procedure, that it had not received adequate notice of the hearing.  Atlas contends that the notice went to the previous owner, and was not timely forwarded to Atlas.  Therefore, Atlas reasons, the decision should be reversed.  

6. We agree with the ALJ and will affirm the decision.

Discussion

7. Rule 16.2 of the Towing Carrier Rules (“Rule 16.2”) is dispositive:

Charge if Retrieved Before Removal.  If the owner, authorized operator, or authorized agent of the owner of a motor vehicle which is parked without authorization on private property attempts to retrieve said vehicle before removal of the motor vehicle from said private property, the maximum release fee (drop charge) shall not exceed $35.00.  In such circumstances, the owner, authorized operator, or authorized agent of the owner of a motor vehicle so parked may offer payment of the towing carrier’s drop charge, and if so offered before removal of the motor vehicle to be towed, the towing carrier shall immediately accept such payment and immediately thereafter release the motor vehicle without further transportation or handling.

4 CCR 723-9-16.2 (emphasis added).  The ALJ found that Kenoyer offered to pay the drop charge before her car was removed.
  He further found that Kenoyer had proved a violation of Rule 16.2.  As relief, the ALJ ordered Atlas to refund to Kenoyer $90.00, the difference between the charges and the allowable drop charge.  No transcript was filed, and we must, therefore, accept these basic factual findings as complete and accurate.  Section 40-6-113(4), C.R.S.

8. Atlas’s only argument is that it did not receive proper notice.  We are not persuaded.  Atlas, in effect, admits that notice was sent by the Commission.  Any failure to receive that notice is due to Atlas’s or its predecessor’s actions.  It is Atlas’s responsibility to maintain appropriate information with the Commission in a timely fashion.  Since the Commission sent notice of these proceedings, we will deny the exceptions.  

9. The decision of the ALJ is affirmed.  

II. ORDER

B. The Commission Orders That:

1. The exceptions filed by Atlas Towing, Inc., are denied.  

2. Atlas Towing, Inc., shall refund $90.00 to Christine Kenoyer within 15 days of the effective date of this Decision.
3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.
4. This Decision is effective on its Mailed Date.  
C. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
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� See also C00-0024, PUC v. Atlas Towing, Inc., 99G-518, mailed January 10, 2000, in which a fine levied against Atlas for violation of Rule 16.2 in this same incident was affirmed on an application for rehearing, reargument, or reconsideration.   
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