Decision No. C00-0057

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99R-359T

IN THE MATTER OF PROPOSED AMENDMENTS TO THE RULES ON CUSTOMER ACCESS LINES, 4 CCR 723-2-18.
DECISION ADOPTING RULES
Mailed Date:   January 19, 2000

Adopted Date:  January 12, 2000
I. BY THE COMMISSION:

A. Statement

1. This matter is before the Commission for consideration of proposed amendments to the rules regulating customer access lines, 4 Code of Colorado Regulations (“CCR”) 723-2-18 (“Rule 18”).  The Commission gave formal notice of proposed rulemaking through Decision No. C99-802, mailed on July 26, 1999.  We convened a rulemaking hearing on September 9, 1999.  U S WEST Communications, Inc. (“USWC”), and the Colorado Telecommunications Association, Inc. (“CTA”), provided written comments.  

2. Now being duly advised in the matter, we adopt the rules appended to this decision as Attachment 1, subject to applications for rehearing, reargument, or reconsideration. 

B. Introduction

3. In Docket No. 99R-027T we adopted rules amending the elements of basic local exchange service, 4 CCR 723-2.  As originally adopted, the rules included amendments to Rule 18.  However, various parties argued in their applications for rehearing, reargument, or reconsideration that the Rule 18 Amendments had not been properly noticed.  Rather than go forward in that docket, the Commission deleted Rule 18 amendments from the earlier docket and opened this proceeding to address Rule 18. 

4. The existing Rule 18 is brief.  It’s two paragraphs establish few standards and make no provision for testing.  The proposed Rule 18 significantly increases the specific technical parameters and characteristics that local exchange carriers must meet in constructing and maintaining local access lines.  It also adds a routine testing requirement.  USWC and CTA objected to the added technical criteria, at least in part, and to the proposed testing requirement.

II. DISCUSSION

A. General Performance Issues.

5. USWC begins with two general arguments: the changes are unnecessary and illegal.  The proposed technical standards are unnecessary because “industry standards” should suffice.  The proposed technical standards are illegal because there is no record substantiating a need for the changes.  Section 24-4-103(4)(b), C.R.S.  We are not persuaded.  

6. Adopting a general reference to  “industry standards” without more would violate the Administrative Procedure Act, § 24-4-101, et seq., C.R.S.   While an agency may incorporate standards by reference, it may only do so in accordance with specific, statutory guidelines.  See generally § 24-4-103(12.5), C.R.S.  The agency must identify the material:

by appropriate agency, organization, or association and date, title or citation.  The reference shall also state that the rule does not include later amendments to or editions of the incorporated material.

§ 24-4-12.5(c), C.R.S.  Thus, a general reference to “industry standards” is unacceptable, and we will adopt specific standards.  

7. USWC is correct that the record must support the necessity for any rules or changes.  § 24-4-103(4)(b), C.R.S.  However, the record requirement is easily met and has been met.  The Commission needs only a statement of basis and purpose.  See Citizens for Free Enterprise v. Department of Revenue, 649 P.2d 1054, 1062 (Colo. 1982).  In this case, the version we adopt specifies that these rules are intended to bring the local exchange carriers into compliance with industry standards as they have evolved over time.  The proposed rules are neither illegal nor unnecessary.  

B. Specific Performance Issues.  

USWC argues, in the alternative, that any specific technical standards adopted, generally, should be less than those proposed, and that the proposed technical standards exceed industry standards.  The standards proposed are derived from specific industry resources, including materials from the Institute of Electrical and Electronic Engineers (“IEEE”), the American National Standards Institute (“ANSI”), the Federal Trade Commission (“FCC”), and the U S WEST Communications, Inc., Technical Publication – U S WEST Interconnection – nbundled Loop (March 199) (“US West Tech Pub”).   We will review each standard in turn.  

C. Rule 18.2 – Bandwidth – 300-3000 Hz and 18.3 – Loop Loss - < 8.5 dB at 1004 Hz.

Neither USWC nor CTA objected to the bandwidth or loop loss standards proposed.  Rules 18.2 and 18.3, as attached, will be adopted.  

D. Rule 18.4 – Frequency Response; Rule 18.4.2 – Attenuation Distortion 

USWC asks the Commission to set this standard to defective levels.  The better standard  is a three tone slope test with the performance levels set at the values found in the U S West Tech Pub and ANSI T1.512-1994.  We will also add Attenuation Distortion standards (Rule 18.4.2).  This too can be found in the U S West Tech Pub as well as ANSI and IEEE materials. 

E. Rules 18.6, 6.1, 6.2, and 6.3 – Loop Noise; Rule 18.7 – Longitudinal Balance

These standards were suggested by USWC.  CTA commented, in agreement with USWC, only on the standard, which became 18.6.1.  These proposed standards will be adopted.

F. Rule 18.8 – Testing

8. As originally proposed, this rule would have required routine testing of access lines with records kept and provided to the Commission upon request.  USWC argued that the rule appeared to be imposing a new, million-dollar testing program.  CTA argued that the rule made no provisions for the realities of small rural providers.  For example, CTA suggested that frequency response, current, power influence, and circuit balance be deleted from the testing requirements because “[e]xisting rural company switch software cannot perform these tests.”  After review, we will clarify the rule, and, thereby, modify the proposed rule.

9. There was never any intent to impose a new testing regimen.  Rather, the intent was to assure that the needs of consumers and the Commission for specific responses and information would be met.  Therefore, the rule will specify the circumstances under which testing should be done, tempered by “good utility practices.”  This specification clarifies that a new regimen is not intended, and the addition of allowances for “good utility practices” provides the rural companies with their requested allowances.  We find that the proposed rule, which attempts to meet the arguments of USWC and CTA, meets the needs and intent of the original rule and will be accepted.  

III. ORDERS

A. The Commission Orders That:

10. The rules appended to this Decision as Attachment A are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.

11. Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

12.  The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following issuance of the above-referenced opinion by the Attorney General.

13. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

14. This Order is effective on its Mailed Date.

B. ADOPOTED IN COMMISSIONERS' WEEKLY MEETING
January 12, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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____________________

Bruce N. Smith

Director
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