Decision No. C00-33

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99C-371T

in the matter of the investigation of u s west COMMUNICATIONS, inc. and concerning (1) the charging of excessive, unjustly discriminatory, unjust, or unreasonable rates or charges, in violation of § 40-3-101, c.r.s.; (2) the furnishing, providing, and maintaining of services, instrumentalities, equipment, or FACILITIES which are inadequate, inefficient, unjust, or unreasonable and which do not promote the safety, health, comfort, and convenience of its patrons, employees, and the public; (3) the violation of § 40-3-106, c.r.s.; and (4) the violation of rules regulating telecommunications service providers and telephone utilities (4 ccr 723-2).

DECISION ON MOTIONS
Mailed Date:  January 25, 2000

Adopted Date:  November 24, 1999

I. BY THE COMMISSION:

A.
Statement

This matter comes before the Commission for consideration of four pre-hearing motions filed by the parties.   On November 12, 1999, U S WEST Communications, Inc. (“USWC”), filed a Motion to Strike Amended Allegations in response to Commission Trial Staff’s (“Staff”) amendment of the complaint.  Staff responded to the Motion to Strike on November 22, 1999.  On November 17, 1999, USWC filed a multi-part request centered around a request for a declaratory order that Staff could not provide audit responses to the Office of Consumer Counsel (“OCC”), a party to the case.  The Staff and OCC filed responses to the request for declaratory order.  Staff filed a Motion for Permission to Present Oral Rebuttal Testimony, and for Waiver of Response Time on November 22, 1999.  No responses were received.  On November 22, 1999, USWC filed a Motion to Dismiss Show Cause and Notice of Hearing and Motion to Shorten Response Time.  The Staff and OCC filed responses opposing a shortened response time and declaring an intent to respond within appropriate timeframes.  We will address each motion individually. 

B.
Motion to Strike Amended Allegations

1.
On July 30, 1999, the Commission initiated this proceeding by issuing the show-cause Order.  The Order alleged violations of four Commission Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations (“CCR”) 723-2:  Rule 21.2.4; Rule 22.1; Rule 22.2; and Rule 24.4.2.  The Order stated that the investigation was ongoing and that further allegations might be added.  On October 14, 1999, 45 days before hearing, the Staff amended the allegations by adding allegations regarding each of the rules above and added allegations regarding Rule 15.1.2.  

2.
Approximately one month after the amendments were filed, USWC filed its motion to strike.  USWC argued that Staff had no authority to amend and that the amendments “violate[] both the Colorado courts’ interpretation of the notice rules and the intent that created the notice rules....”  USWC did not allege that it was without actual notice, nor did it cite case law to support its view of  “Colorado courts’ interpretation.” 

3.
Neither argument is persuasive.  The Commission’s Rules of Practice and Procedure, 4 CCR 723-1-22 provides for amending pleadings.  USWC has not argued that the pertinent rules were violated, and we have seen no violations on our own review.  

4.
The claim of improper notice is equally unpersuasive.  Before this proceeding began, USWC was sent a letter setting out the nature of the allegations as well as the time frames.  The show-cause Order repeated the information.  USWC received sufficient notice of time frames and allegations.  The motion to strike will be denied.  

C.
Request for Declaratory Order

1.
The request for declaratory order centers on an interpretation of § 40-15-107(2), C.R.S.:

Except as otherwise provided in paragraph (b) of this subsection (2), all information, documents, and copies thereof provided to the commission, a commissioner, or any person employed by the commission in connection with an audit, whether such audit is conducted pursuant to this section or pursuant to any other authority granted to the commission by  law, shall be given confidential treatment and shall not be made 

public by the commission or any other person without either:

(I) the prior written consent of the person providing such information, documents, or copies; or 

(II) a court order issued pursuant to section 24-72-204(5), C.R.S.

(b)  This subsection (2) shall not be construed to shield from disclosure information, documents, and copies thereof that are in the commission’s possession through the exercise of the commission’s audit authority and that are otherwise subject to disclosure under the Colorado open records law, part 2 of article 72 of title 24, C.R.S.  The commission may consider whether to change the status of reports provided to it on a nonconfidential basis. 

Through discovery, the OCC requested of Staff “a copy of U S West’s responses to all audit...requests.”

2.
USWC filed a motion for protective order to prevent the release of audit material to the OCC.  It argued that § 40-15-107, C.R.S., created an absolute bar to the release by Staff of audit responses. The OCC and Staff filed responses.  Both argued that audit requests were sometimes a substitute for discovery, that the OCC had a right to discovery responses, and, therefore, that the OCC had a right to the audit responses.  Further, both argued that the rights of USWC would be protected by the Commission’s Rules Relating to the Claim of Confidentiality and Information Submitted to the Colorado Public Utilities Commission, 4 CCR 723-16 (“Confidentiality Rules”).  

3.
An administrative law judge (“ALJ”) initially decided the matter.  The ALJ ruled that the materials were available.  He agreed with the OCC and Staff that compliance with the Confidentiality Rules would meet the mandate of § 40-15-107, C.R.S., that the material “be given confidential treatment and shall not be made public.”  USWC then filed its motion for declaratory order and, essentially, a review of the ALJ’s order.   Under the unique circumstances before us, we will waive Commission Rule 86, as requested, regarding the review of interim orders, and consider this issue. 

4.
We agree with the ALJ.  We do not see § 40-15-107, C.R.S., as a bar to sharing audit responses with parties to relevant litigation.  Allowing Staff to have and use materials not available to other parties would be the antithesis of modern litigation and discovery, and raise grave due process concerns.  Where possible, we must read a statute to provide a just and reasonable outcome.  Section 2-4-201(c), C.R.S.; State Engineer v. Castle Meadows, Inc., 856 P.2d 496 (Colo. 1993).

5.
We will deny the motion.      

D.
Motion to Present Oral Rebuttal Testimony

1.
On November 22, 1999, Staff filed its motion to present oral rebuttal testimony.  The Staff argued that it had insufficient time to respond to testimony filed by USWC on November 17 and 18, 1999.  Further, it argued that as the party with the burden of proof, it should be allowed a full opportunity to respond. 

2.
It is common in our proceedings to allow oral rebuttal under these circumstances.  We agree with Staff that its opportunity to prepare rebuttal testimony for filing is limited.  Further, it is in the nature of rebuttal to respond to materials that may arise at hearing.  We will waive response time and grant the motion.   

E.
Motion to Dismiss

1.
On November 22, 1999, one week before hearing, USWC filed a motion to dismiss.  USWC alleged that it had a statutory right to cure any violations, that it had been denied that right, and therefore, the proceeding must be dismissed.  See § 24-4-104(3), C.R.S.  It further asked that response time be limited to three business days.  The argument is without merit.  

2.
Section 24-4-104, C.R.S., addresses the “revocation, suspension, annulment, limitation, or modification of a license....”  Assuming, arguendo, that USWC is a licensee as contemplated by the statute, no request for “revocation, suspension, annulment, limitation, or modification...” of its license has been made by Staff or the OCC.  Further, we note that USWC monthly provides the Commission with notice of its failure to comply with the various service quality rules at issue here, and we have been providing USWC an opportunity to cure its rule violations since the last show-cause proceeding.  The motion will be denied.  

II. ORDER

A. The Commission Orders That:

1. The Motion to Strike Amended Allegations filed by U S WEST Communications, Inc., is denied. 

2. The Request of U S WEST Communications, Inc., for:  (1) Declaratory Order from Commission Granting U S WEST Communications, Inc., Emergency Relief from Interim Order of Administrative Law Judge; (2) Waiver of Rule 86 Re:  Review of Interim Orders; and (3) Stay of Interim Order Pending Decision from Commission Re:  Declaratory Order Requested Herein, is denied in accordance with the above discussion.  

3. The Motion for Permission to Present Oral Rebuttal Testimony, and for Waiver of Response Time filed by Staff is granted.  

4. The Motion to Dismiss Show Cause and Notice of Hearing and Motion to Shorten Response Time filed by U S WEST Communications, Inc., is denied in accordance with the above discussion.  

5. This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
November 24, 1999.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD DISSENTING IN PART AND CONCURRING IN PART.

COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART AND CONCURRING IN PART.
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____________________

Bruce N. Smith

Director



III. Chairman Raymond l. Gifford dissenting in part AND concurring in part.  

C. I respectfully dissent with the majority’s interpretation of § 40-15-107(2), C.R.S.  The hallmark of statutory interpretation is to give effect to the intent of the General Assembly.  Vaughan v. McMinn, 945 P.2d 404 (Colo. 1997).  The statutory language here shows a clear intent consistent with U S WEST Communications, Inc.’s interpretation.  However, that interpretation provides them little protection.  The Colorado Open Records Act, § 24-72-201, et seq., C.R.S., probably makes the audit material discoverable by the Office of Consumer Counsel in any event.

D. I concur with the above decision in all other respects.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________

                    Commissioner

IV. COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART AND CONCURRING IN PART

E. I respectfully dissent, in part, from the majority’s ruling on U S WEST Communications, Inc.’s Motion to Strike Amended Allegations.  I would grant the motion as to the allegations regarding battery deficiencies.  Those allegations are beyond the scope of this proceeding.  

F. I concur with the above decision in all other respects.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI
________________________________
                    Commissioner
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