Decision No. C00-31

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98M-618CP

Public Utilities COMMISSION OF the State of COLORADO,



Complainant,

v.

WOLF EXPRESS, INC., D/B/A WOLF EXPRESS,


Respondent.

Decision on Exceptions
Mailed Date:  January 11, 2000

Adopted Date:  January 5, 2000
I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of exceptions filed by Schafer-Schonewill and Associates, Inc., doing business as Englewood Express (“SSA”), to Decision No. R99-1257.  No response was filed.  

2. On December 21, 1998, Civil Penalty Assessment Notice (“CPAN”) No. 98-E-C-25 was issued to Wolf Express, Inc. (“Wolf Express”).  It alleged operations without a certificate of public convenience and necessity (“CPCN”) on November 30, 1998, and assessed a penalty of $800.00.  Counsel for SSA filed an entry of appearance “on behalf of Respondent in the referenced matter...” and requested a hearing.  The entry of appearance and request for hearing specifically referenced CPAN No. 98-E-C-25.   Thereafter, counsel referenced SSA in his pleadings and appeared in his representative capacity at the May 11, 1999, hearing before a Commission Administrative Law Judge (“ALJ”).

3. SSA filed no transcript, and we must, therefore, accept the basic factual findings of the ALJ as complete and accurate.  Section 40-6-113(4), C.R.S.  The ALJ found that a Commission investigator rode a certain passenger van marked “Wolf Express” from Denver International Airport (“DIA”) to the Adams Mark Hotel in downtown Denver.  We infer from the findings that payment was made for the trip.  Exhibit 1 and the arguments of SSA substantiate such inference.  Importantly, the ALJ further found “that Wolf Express is one of several trade names used by Schafer-Schonewill and Associates, Inc...”  Recommended Decision at 2.  

4. At the time of the transport, SSA operating under the trade name Wolf Express did not hold the appropriate CPCN to carry the investigator from DIA to downtown Denver.  SSA did hold a federal certificate allowing scheduled transportation between DIA and Cheyenne, Wyoming, and DIA and Santa Fe, New Mexico.  There was no evidence that the subject transport was part of scheduled interstate movement under the federal authority.  

5. SSA first argues that it is not Wolf Express.  It next asserts that if it is Wolf Express, there were insufficient findings of fact by the ALJ.  Finally, SSA argues that it does have authority to provide the transport in question.  We are not persuaded.   

6. SSA contends that the identity issue is one of law, not of fact, and therefore, no transcript is necessary.  The argument is disingenuous at best.  SSA answered the CPAN, filed pre-hearing pleadings, appeared, and litigated the case.  It would be as if Joe Smith received a traffic ticket in the mail addressed to Mary Jones, but went to trial to contest the merits.  Notwithstanding the fragility of SSA’s position, it now argues that the exhibits prove, as a matter of law, that Wolf Express is not a trade name used by SSA.  The argument fails as a matter of law, and, without a transcript, is confusing as a matter of fact.  

7. The documents do not prove, as argued by SSA, that Wolf Express is unrelated to SSA or has no officers in common.  To the contrary, Exhibit 8 shows that the Wolf Express president was an SSA officer and that the Wolf Express documents were part of the “true and complete copy of the articles of incorporation and ... amendments thereto of Schafer-Schonewill and Associates, Inc.”   Exhibit 8, page 1, attestation by the Secretary of State.  Whether Wolf Express is a trade name used by SSA remains a factual issue, and absent a transcript, we rely upon the findings of the ALJ.  Section 40-6-113, C.R.S. 

8. SSA next argues that it does hold a PUC authority to provide the subject transport.  Again, we are not persuaded.  The ALJ specifically found that SSA, operating as Wolf Express, did not hold the appropriate authority, and we have nothing to rebut that finding.  The exhibit cited by SSA is irrelevant; it simply shows that SSA in one of its other incarnations may have authority.

9. SSA’s argument that there was no finding that compensation was made for the transport also fails.  Again, SSA makes factual arguments without providing a transcript.  SSA argues that the “driver may have been engaged in dual leasing.”  Exceptions at 3 (emphasis added).  From that premise SSA builds its arguments.  The premise is a factual one, and is not supported by the ALJ’s decision.  Further, SSA admits that the exhibits, upon which SSA would have us rely, show a cash transaction and a receipt.  Given the totality of the findings, discussion, exhibits, and argument, we reasonably infer that there was payment made.  

10. SSA’s final argument is that “[t]he ALJ failed to find that the vehicle in question was subject to Dual Leasing.”  Exceptions at 4.  The argument is blatantly factual, and, if for no other reason, without merit.    

11. SSA’s exceptions will be denied and Recommend Decision No. R99-1257 will be affirmed.  

II. ORDER

B. The Commission Orders That:

1. The exceptions of Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, are denied. 

2. Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, shall pay the sum of $800.00 to the Public Utilities Commission within ten days of the effective date of this Order.  

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.  
4. This Decision is effective on its Mailed Date.
C. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
January 5, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



VINCENT MAJKOWSKI
________________________________



ROBERT J. HIX
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD ABSENT.
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____________________

Bruce N. Smith

Director
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