Decision No. C00-24

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99G-518

PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO,

 
Complainant,

v.

ATLAS TOWING, INC.,

 
Respondent.

Decision on Application for Rehearing, Reargument, or Reconsideration
Mailed Date:  January 10, 2000

Adopted Date:  January 5, 2000
I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission on the December 14, 1999, Application of Atlas Towing, Inc. (“Atlas”), for Rehearing, Reargument, or Reconsideration (“RRR”) of Decision No. R99-1251.

2. Recommended Decision No. R99-1251 was issued by a Commission Administrative law Judge (“ALJ”) on November 18, 1999.  Through the decision, the ALJ assessed a penalty of $200.00 against Atlas for violation of a Commission rule.  No exceptions were filed within the 20 days, and the Recommended Decision became the decision of the Commission.  Section 40-6-109(2), C.R.S.    

3. On December 14, 1999, the Commission received two letters from Atlas.  Atlas complained that it had not received Recommended Decision No. R99-1251, and asked for additional time to file exceptions.  The second letter, received the same day, contained arguments against the decision.  As the decision had already become the decision of the Commission, the exceptions and request for an extension were out of time.  However, the letters were within the time for filing an application for RRR.  Section 40-6-114, C.R.S.  We will construe the letter from Atlas as an application for RRR.  

4. This proceeding began with the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 99-R-M2.  CPAN No. 99-R-M2 alleged two violations of the Commission’s Rules and Regulations Governing Towing Carriers by Motor Vehicle, 4 Code of Colorado Regulations (“CCR”) 723-9.  Early in the proceeding, the ALJ dismissed count 1 on the Staff’s motion.  A full hearing was held on count 2 regarding Atlas’s failure to allow retrieval of a motor vehicle before removal from the subject property.  

5. On August 9, 1999, Christine and Adam Kenoyer were working in downtown Denver.  They parked in a tow-away zone.  While working, they saw an Atlas tow truck hooking up their auto.  The Kenoyers went over to speak with the driver.  

6. The Kenoyers testified that they identified themselves as the owners of the car and asked the driver to stop the tow.  The Kenoyers asked how much it would cost, and the driver told them it would be $45.00.  Christine Kenoyer offered to pay the $45.00, but needed to get money from the car.  The driver said that it would be too much trouble, and towed the car.  The Kenoyers retrieved it later for a charge of $125.00.  

7. An Atlas witness testified at hearing, but was neither the driver nor anyone who had first-hand knowledge.  Rather, the driver’s brother appeared and recounted what his brother had told him.  The ALJ discounted this testimony as being entirely hearsay in contrast to the Kenoyer’s first hand account.  The ALJ found that the incident occurred as described by the Kenoyers.  No transcript was filed, and we must, therefore, accept these basic factual findings as complete and accurate.  Section 40-6-113(4), C.R.S.

8. Pursuant to Rule 16.2 of the Towing Carrier rules (“Rule 16.2”):

Charge if Retrieved Before Removal.  If the owner, authorized operator, or authorized agent of the owner of a motor vehicle which is parked without authorization on private property attempts to retrieve said vehicle before removal of the motor vehicle from said private property, the maximum release fee (drop charge) shall not exceed $35.00.  In such circumstances, the owner, authorized operator, or authorized agent of the owner of a motor vehicle so parked may offer payment of the towing carrier’s drop charge, and if so offered before removal of the motor vehicle to be towed, the towing carrier shall immediately accept such payment and immediately thereafter release the motor vehicle without further transportation or handling.

4 CCR 723-9-16.2 (emphasis added).  The ALJ found that Atlas violated Rule 16.2 and imposed a $200.00 penalty.  We agree.  The finding is supported by the facts and the law, and the penalty is within the allowable range.

9. We will deny the application for RRR and affirm the decision of the ALJ.  

II. ORDER

B. The Commission Orders That:

1. Atlas Towing, Inc.’s application for rehearing, reargument, or reconsideration is denied.  

2. Atlas Towing, Inc.’s motion for extension of time to file its exceptions is denied.  

3. This Order is effective upon its Mailed Date. 

C. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
January 5, 2000.  

THE PUBLIC UTILITIES COMMISSION
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VINCENT MAJKOWSKI
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ROBERT J. HIX
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____________________

Bruce N. Smith

Director
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