Decision No. C00-22

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-377EG
IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR COMMISSION AUTHORIZATION FOR NEW CENTURY ENERGIES, INC. TO MERGE WITH NORTHERN STATES POWER COMPANY; FOR EXTENSION OF THE CURRENT REGULATORY PLAN WHICH INCLUDES AN EARNINGS SHARING MECHANISM; AND FOR SUCH OTHER RELIEF AS MAY BE APPROPRIATE OR NECESSARY.
Order Granting Public Service's Motions
to Strike Testimony and Exhibits
Mailed Date:  January 6, 2000

Adopted Date:  December 22, 1999

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of several motions to strike testimony and exhibits filed by Public Service Company of Colorado ("Public Service").  Public Service seeks a Commission order striking testimony and exhibits filed by:  (1) the Colorado Business Alliance for Cooperative Business Practices ("Alliance"); (2) Holy Cross Energy, Inc. (also known as Holy Cross Electric Association, Inc.) and Yampa Valley Electric Association, Inc., jointly ("HCE/Yampa"); (3) the City and County of Denver ("Denver"); and (4) Land and Water Fund of the Rockies ("LAW Fund") and the Governor's Office of Energy Management and Conservation ("OEMC"), jointly.

2. The Commission grants each motion to strike for the reasons set forth below.

B. Motion to Strike the Testimony and Exhibits of the Alliance

3. On December 10, 1999, Public Service filed a motion to strike the testimony and exhibits of Thomas Patrick Keating submitted on behalf of the Alliance.  The Alliance filed a response on December 21, 1999.

4. The Alliance testimony addresses its concern that the combination of New Century Energies, Inc. ("NCE"), and Northern States Power Company ("NSP") will create a company able to provide unregulated products and services to its customer more effectively than Public Service standing alone.  The Alliance believes that the increased competitive position of the combined company raises the question of whether the proposed merger is in the public interest.  To offset this potentially negative impact of the proposed merger, the Alliance urges the Commission to adopt a code of conduct applicable to the merged company as a condition for the merger.  The Alliance contends that the public interest requires a code of conduct governing the relationship between Public Service's regulated activities and the activities of its divisions, subsidiaries, and affiliates providing unregulated goods and services.

5. The Commission strikes the Alliance's testimony because it addresses a pre-existing concern that is more appropriately resolved through a rulemaking proceeding.  Such a rulemaking proceeding is the appropriate forum to address the cross-subsidization issues relevant to the Alliance's agenda.

6. The Commission further finds that the most appropriate process to develop the Alliance's suggested code of conduct is also through a rulemaking proceeding.  A code of conduct should apply industry-wide; this means implementation of standards through rulemaking.  If the Alliance's testimony is not stricken, the necessary consideration of the issue of whether a code of conduct should be mandated would result in a broadening of the scope of the Commission's review beyond the limits described in Decision No. C99-1052.  In short, the issues raised by the Alliance are not germane to the public interest impacts of the proposed NCE/NSP merger.

C. Motion to Strike the Testimony and Exhibits of HCE/Yampa

7. On December 10, 1999, Public Service filed a motion to strike the testimony and exhibits of Gordon T.C. Taylor and Brian Gedrich submitted on behalf of HCE/Yampa.  HCE/Yampa filed a response on December 21, 1999.

8. Through the testimony of Gordon T.C. Taylor, HCE/Yampa recommends that the Commission either reject the NCE/NSP merger or impose certain market-power mitigation measures such as requiring Public Service to file cost-based rates for wholesale requirements power with the Federal Energy Regulatory Commission ("FERC").
  HCE/Yampa contends that the market power issues raised in its testimony are Commission jurisdictional and will not be adequately addressed at the federal level by either FERC or the Securities and Exchange Commission ("SEC").  HCE/Yampa, while conceding that it is a wholesale customer of Public Service and that much of its testimony relates to the wholesale requirements market, believes that the Commission should consider the questions raised in its testimony regarding the impact of the proposed merger on retail markets.

The Commission strikes the HCE/Yampa testimony because we believe that FERC or SEC will consider the issues raised by HCE/Yampa.  The market power concerns identified in HCE/Yampa's testimony are FERC jurisdictional.  This is clearly true with respect to the requirements power market issue.  Furthermore, the Commission finds that HCE/Yampa's stated 

concerns with respect to the potentially adverse effect of the NCE/NSP merger on retail markets actually address a potential adverse impact on the wholesale market due to a further increase in the concentration of power in that market.  Finally, the presently stalled status of Colorado's consideration of electric retail competition renders premature the retail market concerns identified by HCE/Yampa.

D. Motion to Strike the Testimony and Exhibits of Denver

9. On December 10, 1999, Public Service filed a motion to strike the testimony and exhibits of the various witnesses offering testimony on behalf of Denver.  This testimony consists of the deposition transcripts of Peter West and David Wilks and the direct testimony of Larry R. Sward, Peter J. Baertlein, Larry W. Grauberger, Corsenio Christoval Gonzales, and Daryl Winer.  On December 16, 1999, Public Service filed a motion to strike the testimony of Richard J. Brasher, which testimony was also submitted on behalf of Denver.
  Denver filed a response to both motions on December 21, 1999.

10. Denver's testimony describes disputes relating to specific construction projects where Public Service has not provided service of a quality acceptable to Denver.  Denver argues that these disputes demonstrate a pattern of decreased responsiveness to customers on the part of Public Service.  It is Denver's opinion that the cost savings driving the merger will cause a further decrease in Public Service's level of responsiveness to the needs of its customers and may result in a failure on the part of Public Service to properly maintain its investment in its infrastructure.  Denver, however, does not recommend any conditions to be attached to the proposed NCE/NSP merger.

11. The impact of the proposed NCE/NSP merger on quality of service is an issue germane to the Commission's review of this matter.  For example, if the record evidence demonstrates that the merger will likely cause a decline in service quality, we may impose a condition on the merger.  Denver's testimonial description of specific grievances does not draw any nexus between the grievances and the potential impact of the merger on possible future grievances.  This is especially true of those construction project disputes that cannot in any way be attributed to the proposed NCE/NSP merger.

12. Resolution of Denver's disputes with Public Service should occur through the lawsuit process and will not be resolved in this proceeding.  Thus, even though the impact of the merger on Public Service's existing quality of service is an issue within the scope of the Commission's review of the NCE/NSP merger application, the Commission strikes Denver's testimony because the testimony itself does not draw any conclusions relevant to the required public interest inquiry.

E. Motion to Strike the Testimony and Exhibits of the LAW Fund and OEMC on Demand Side Management

13. On December 10, 1999, Public Service filed a motion to strike the testimony and exhibits of the witnesses offering testimony on demand side management ("DSM") on behalf of the LAW Fund and OEMC.  This testimony consists of the direct testimony of James F. (Rick) Gilliam, David Nichols, and Jay Brizie.  The LAW Fund and OEMC filed a joint response on December 15, 1999.  OEMC filed a supplemental response on December 21, 1999.

14. LAW Fund and OEMC filed direct testimony and exhibits on DSM in response to a single question and answer filed by Fredric C. Stoffel on behalf of Public Service.  The LAW Fund and OEMC disagree with Public Service's assertion that "the market for Demand Side Management technologies is sufficiently developed that it is no longer appropriate for utilities to under take such programs."  See Stoffel Direct Testimony, p. 28, ll. 6-21.  The LAW Fund and OEMC believe that the merger could potentially have an adverse impact on DSM efforts in Colorado in ways that cannot be addressed or resolved in the Integrated Resource Plan ("IRP") process.  Because the LAW Fund and OEMC believe that DSM measures are in the public interest, they are concerned by the policy implications of Public Service's testimony and question whether the policy advocated by Public Service maximizes the consumer and producer welfare sought by this merger application.  As a remedy, the LAW Fund and OEMC seek to have the Commission reaffirm its commitment to DSM and to be permitted to devote a limited amount of the Commission's hearing time to this subject.

15. The Commission strikes the testimony and exhibits on DSM filed on behalf of the LAW Fund and OEMC.  First, consistent with the discussion regarding the scope of the Commission's review of this matter, testimony regarding specific resource acquisition needs is beyond the scope of the review of the instant merger application.  The testimony of Dr. Nichols is a discussion of specific DSM measures that Public Service should explore and, therefore, raises issues more appropriately addressed in Public Service's 1999 IRP docket (Docket No. 99A-549E).

16. The testimony James F. (Rick) Gilliam and Jay Brizie are also stricken.  The testimony filed by these persons raise IRP related issues that may be addressed in the review of Public Service's 1999 IRP proceeding (Docket No. 99A-549E).  Moreover, the "policy statement" condition to the merger proposed by these witnesses would not dispositively impact the Commission's inquiry into whether the consumer and producer welfare expected to result from the merger of NCE and NSP is maximized by the form proposed by Public Service.

17. The issue of whether NCE and NSP have an attitudinal or policy difference toward DSM is appropriately explored through cross-examination so long as such examination goes to the issue of whether a regulatory condition is necessary to ensure that the merged company's stated resource acquisition/DSM policy maximizes consumer and producer welfare.

II. ORDER

A. The Commission Orders That:

18. The motion to strike the testimony and exhibits of the Colorado Business Alliance for Cooperative Business Practices filed by Public Service Company of Colorado on December 10, 1999 is granted.  The testimony and exhibits of Thomas Patrick Keating are stricken.

19. The motion to strike the testimony and exhibits of Holy Cross Energy, Inc. (also known as Holy Cross Electric Association, Inc.) and Yampa Valley Electric Association, Inc., filed by Public Service Company of Colorado on December 10, 1999, is granted.  The testimony and exhibits of Gordon T.C. Taylor and Brian Gedrich are stricken.

20. The motion to strike the testimony and exhibits of the City and County of Denver filed by Public Service Company of Colorado on December 10, 1999 is granted.  The testimony and exhibits of Peter West (deposition transcript), David Wilks (deposition transcript), Larry R. Sward, Peter J. Baertlein, Larry W. Grauberger, Corsenio Christoval Gonzales, and Daryl Winer are stricken.

21. The motion to strike the testimony of Richard J. Brasher on behalf of the City and County of Denver filed by Public Service Company of Colorado on December 16, 1999 is granted.  The testimony of Richard J. Brasher is stricken.

22. The motion to strike the testimony and exhibits of the Land and Water Fund of the Rockies and the Governor's Office of Energy Management and Conservation on demand side management filed by Public Service Company of Colorado on December 10, 1999, is granted.  The testimony and exhibits of James F. (Rick) Gilliam, David Nichols, and Jay Brizie are stricken.

23. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 22, 1999.
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III.
Commissioner ROBERT J. HIX Concurring In PART AND
DISSENTING IN PART:

B. I dissent from only that portion of the Commission decision striking the testimony and exhibits filed by:  (1) James F. (Rick) Gilliam on behalf of the Land and Water Fund of the Rockies; and (2) Jay Brizie on behalf of the Governor's Office of Energy Management and Conservation.

C. The testimony submitted by these two people addresses a policy issue that could directly impact the outcome of the public interest inquiry that the Commission is performing in this matter.  To properly rule on the issue of whether the merger as presented by Public Service Company of Colorado ("Public Service") is in the public interest, the Commission should not preclude the admission of evidence of corporate attitudes on issues such as demand side management (“DSM”).  In reviewing Public Service's filed case, it is apparent that the Commission should ensure that it fully understands the impact of the New Century Energies, Inc./Northern States Power Company merger on DSM programs in Colorado.  This understanding is best achieved by full consideration of the testimony proffered by Mr. Gilliam and Mr. Brizie as well as consideration of any rebuttal testimony that could have been filed by Public Service addressing the anticipated Colorado DSM policy of the combined company.

D. In sum, it is my opinion that the testimony and exhibits filed by Mr. Gilliam and Mr. Brizie set forth a sufficient nexus to the instant merger application, demonstrate that the merger as proposed may not result in “welfare maximization,” and should be considered by the Commission in its review of this matter.

E. I should note that it has become apparent that the simplistic application of economic jargon to complex regulatory matters has become a distraction.  What appeared to be rhetorical comment in Decision No. C99-1052 has now become the new mantra for what determined the public interest.  The Commission should get back on track with balancing the customer and shareholder interests in serving the public interest and abandon the simplistic application of some unattainable ”consumer and producer welfare maximization.”
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� The testimony of Mr. Gedrich is offered to provide the factual predicate for one portion of Dr. Taylor's testimony.  Thus, the Commission concentrates its analysis on the testimony prefiled by Dr. Taylor.


� The Commission rejects that portion of Public Service's motion to strike the testimony of Mr. Brasher that is grounded upon the failure by Denver to comply with the service requirements established in Decision No. C99-1052.
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