Decision No. R99-1388-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-416CP

in the matter of the application of valera lea holtorf d/b/a dashabout shuttle company and/or roadrunner express, 28548 co. rd. 55, akron, co 80720 for a certificate of public convenience and necessity authorizing an extension of operations under puc no. 14167.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
Granting motion to modify
interim order, in part

Mailed Date:  December 28, 1999

I. STATEMENT

On November 30, 1999, Intervenors, Golden West Com​muter, LLC (“Golden West”) and Schafer-Schonewill and Asso​ciates, Inc., doing business as Englewood Express, Inc. (“Englewood Express”), filed their Motion to Modify Interim Order, Reply to Motion to Dismiss Interventions, and Notice of Available Hearing Dates (“Motion to Modify”) in the captioned proceeding.
  By this motion, Golden West and Englewood Express 

seek to modify those portions of Decision No. R99-1263-I denying their Motion for Discovery Sanctions of Dismissal of the Appli​cation or Limine, Attorney Fees and Request for Shortened Response Time (“Discovery Motion”) filed on November 12, 1999. Applicant, Valera Lea Holtorf, doing business as Dashabout Shut​tle Company and/or Roadrunner Express (“Dashabout”), filed her response (“Dashabout Response”) to the Discovery Motion on November 16, 1999.

A. As grounds for the Motion to Modify, Intervenors state that, contrary to the representation made in the Dashabout Response, Dashabout has failed to provide responses to the dis​covery propounded to it by Englewood Express on October 15, 1999.  In addition, Intervenors contend that Dashabout’s responses to the discovery propounded to it by Golden West on that same date are inadequate.  Intervenors request modification of Decision No. R99-1263-I so as to provide them with the relief requested in their Discovery Motion.  

B. Dashabout did not file objections to Intervenors’ dis​covery pursuant to Rule 77(b)(3) of the Commission’s Rules of Practice and Procedure.  Nor did Dashabout respond to the Motion to Modify as allowed by Rule 22(b) of the Commission’s Rules of Practice and Procedure.  In the absence of a response it must be presumed that the allegations set forth in the Motion to Modify concerning Dashabout’s failure to respond to the Englewood Express discovery are accurate.

C. Rule 77(c)(4) of the Commission’s Rules of Practice and Procedure provides that any party to a transportation pro​ceeding adversely affected by another party’s failure to respond to discovery may either seek dismissal of that party or a motion in limine to limit the evidence to be presented by that party.

D. Dashabout’s failure to respond to the Englewood Express discovery once again demonstrates a disregard of the requirements imposed on it by applicable procedural rules.  This failure could adversely affect Englewood Express’ ability to adequately prepare for the hearing of this matter.  However, under the circumstances, a complete dismissal of the Dashabout application and/or an award of attorney fees to Englewood Express would constitute too severe a sanction.  Instead, the evidence Dashabout will be allowed to present at hearing will be limited.  

Dashabout will be precluded from presenting any tes​timonial or documentary evidence at the hearing of this matter relating to (a) any alleged public need for for-hire 

transportation services between Denver International Airport (“DIA”), on the one hand, and the area encompassed by Part II of Englewood Express Certificate No. 52940 (“Englewood Base Terri​tory”), on the other hand; or (b) any alleged inadequacy of for-hire transportation service provided by Englewood Express between DIA, on the one hand, and the Englewood Base Territory, on the other hand.

E. Dashabout provided responses to the Golden West dis​covery on November 18, 1999.  Golden West contends that these responses are deficient since they fail to fully disclose the identity of witnesses and a summary of their anticipated tes​timony, interpose frivolous objections, and/or fail to include requested documents.  

While the Dashabout responses may not be perfect, they are sufficient to withstand Golden West’s request for sanctions.  For example, even though Dashabout has objected to many of the discovery requests on the basis of its contention that the ter​ritory served by Golden West is not at issue in this 

proceeding, it has, nonetheless, provided responses to those requests.  Under the terms of Decision No. R99-1315-I, the identity of Dashabout’s witnesses must be disclosed on or before January 27, 2000.  This will give Golden West sufficient time to prepare for hearing.  Dashabout’s summary of its public witness testimony is adequate.  If Golden West desires additional infor​mation concerning the specific content of such testimony prior to hearing it is free to contact and interview Dashabout’s witnesses once they have been disclosed.  Regarding Golden West’s document requests, Dashabout has indicated that it will make its files available for inspection and copying of the material requested during normal business hours.

F. Rule 86(b)(2) of the Commission’s Rules of Practice and Procedure provides that any party aggrieved by an interim order may file a motion requesting the presiding officer to set aside, modify, or stay the interim order before a decision or recommended decision is entered.  Intervenors have shown good cause for modifying that portion of Decision No. R99-1263-I that denied their Discovery Motion.  Accordingly, Decision No. R99-1263-I will be modified consistent with the terms of this Order. 

ORDER

G. It is Ordered That:

1. Paragraph 3 of Section II.A. of Decision No. R99-1263-I is modified to read as follows: 

 
3.
Except as provided in Decision No. R99-1240-I and this Order, the Request for Shortened Response Time filed by Golden West Commuter, LLC and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, Inc., is denied. The Motion for Discovery Sanctions of Dismissal of the Application or Limine, Attorney Fees filed by Golden West Commuter, LLC and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express, Inc., is granted, in part.  Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express will be pre​cluded from presenting any testimonial or documentary evidence at the hearing of this matter relating to (a) any alleged public need for for-hire transporta​tion services between Denver International Airport (“DIA”), on the one hand, and the area encompassed by Part II of Englewood Express Certificate No. 52940 (“Englewood Base Territory”), on the other hand; or (b) any alleged inadequacy of for-hire transportation services provided by Englewood Express between DIA, on the one hand, and the Englewood Base Territory, on the other hand.

2. This Order shall be effective immediately

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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� Intervenors’ Reply to Motion to Dismiss Interventions was dealt with in Decision No. R99-1317-I dated December 3, 1999.  Intervenors’ Notice of Available Dates for Hearing was dealt with in Decision No. R99-1315-I dated that same date.  Footnote 1 in Decision No. R99-1317-I indicated that a ruling on Intervenors’ Motion to Modify would be deferred until the expiration of the 14-day response period allowed by Rule 22(b) of the Commission’s Rules of Practice and Procedure.


� Dashabout was advised of these and other potential sanctions resulting from its failure to comply with the Commission’s procedural rules in Paragraph C.7 of Decision No. R99-1263-I.


� The Englewood Express discovery also requested information from Dashabout concerning traffic between DIA and an area encompassed by certain temporary authority granted to Englewood Express in Decision No. C98-989 (Item II). Since Rule 65(d) of the Commission’s Rules of Practice and Procedure precludes intervention as a matter of right on the basis of temporary authority, the evidentiary limitations imposed on Dashabout by this Order will not be extended to this area.
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