Decision No. R99-1334-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-416CP

in the matter of the application of valera lea holtorf d/b/a dashabout shuttle company and/or roadrunner express, 28548 co. rd. 55, akron, co 80720 for a certificate of public convenience and necessity authorizing an extension of operations under puc no. 14167.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
Denying motion to
dismiss intervention

Mailed Date:  December 9, 1999

I. STATEMENT

A. On November 18, 1999, Applicant, Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (“Dashabout”), filed her Motion to Dismiss Intervention of Greeley Airport Shuttle, Inc., doing business as Rocky Moun-tain Shuttle Ltd. (“Rocky Mountain”).

B. As grounds for her motion, Applicant contends that the application, “…has nothing to do with an extension of service between Greeley and points along Highway 85 to Denver Inter-national Airport.” In essence, Applicant contends that Rocky Mountain has no authority in conflict with the application and, therefore, lacks standing to intervene in this matter.

C. On December 1, 1999, Rocky Mountain filed a timely response to the Dashabout motion.
  In its response, Rocky Mountain contends that removal of the subject restrictions would result in an extension of operations under Dashabout Certificate No. 14167 sufficient to allow Applicant to provide service between Greeley and points along the U.S. Highway 85 corridor and Denver International Airport (“DIA”) in direct competition with it.  Rocky Mountain contends that such a result could be accomplished through Applicant’s “tying” of certain scheduled service portions of Certificate No. 14167 (namely, (1)(a), (1)(c) and/or (1)(j)) with one another.  This would, according to Rocky Mountain, allow Applicant to provide scheduled service between DIA and those points served by Rocky Mountain under its Certificate No. 52483.  This, Rocky Mountain contends, gives it standing to intervene in this proceeding. 

D. Our Supreme Court has held that a motor carrier may not combine (or “tack”) two or more separate authorities into one authority for the purpose of providing a new service without a showing that the public convenience and necessity requires the new service.  McKenna v. Nigro 372 P.2d 744 (Colo. 1962).  See also, Rule 5.2 of the Commission’s Rules Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 Code of Colorado Regulations (“CCR”) 723-31-5.2. (a carrier is precluded from combining the authority in one certificate with authority granted in another in order to render a transportation service not authorized by either certificate individually).  

E. A review of Certificate No. 14167 fails to reveal any authorization for the “tying” or “tacking” of its individual scheduled service portions together at some common point in order to allow direct service between a point(s) served under one portion and a point(s) served under another. Indeed, a review of the history of the Dashabout Certificate reveals that it previously contained a provision expressly authorizing the “tacking” of certain scheduled portions with one another.  See, Decision No. C81-1053.  However, such “tacking” authority was found to be “…confusing and ambiguous as well as creating duplicating and overlapping authority…” and was removed from Certificate No. 14167 over 17 years ago.  See, Decision No. C82-371.  No subsequent authorization for “tacking” authority has been granted by the Commission in connection with the Dashabout Certificate and the instant application does not request such authority.

F. As a result of Applicant’s inability to engage in “tacking” the scheduled portions of Certificate No. 14167 with one another, it is not legally permissible for her to “tie” these portions together for the purpose of serving between a point(s) authorized under one portion and a point(s) authorized under another.  To do so would result in a new service not previously authorized by the Commission.  Therefore, even if the request to remove Restrictions (A)(2) and (A)(3) were to be granted so as to allow Dashabout to serve all points within a 16-mile radius of Colfax and Broadway in Denver, Colorado (the “DMA”), Applicant would not be legally authorized to join Item (1)(a) with Items (1)(c) and/or (1)(j) for the purpose of providing service between DIA, Greeley, LaSalle, and Platteville.
 

As a result of the above, it is difficult to discern any direct overlap between Rocky Mountain Certificate No. 52483 and the authority requested by Applicant in this proceeding.  While this might serve to deprive Rocky Mountain of intervenor status “as a matter of right”, it has, under the unique posture of this case, a “substantial interest” sufficient to justify its intervention on a “permissive” basis.  See, Rule 64(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-64.  For example, Applicant’s fitness has been challenged through 

allegations of unlawful operations and the pleadings are unclear as to whether Applicant may already be “tacking” certain portions of her authority together.  Under these circumstances, Rocky Mountain should be allowed to continue its participation in this proceeding.  Accordingly, the Dashabout motion to dismiss Rocky Mountain’s intervention will be denied.

II. ORDER

A. It is Ordered That:

1. The Motion to Dismiss Intervention of Greeley Airport Shuttle, Inc., doing business as Rocky Mountain Shuttle Ltd. is denied.

2. The Motion for Extension of Time filed by Greeley Airport Shuttle, Inc., doing business as Rocky Mountain Shuttle Ltd., is denied as moot.

3. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director



� On November 26, 1999, Rocky Mountain filed a motion requesting an extension of time to file its response to the Dashabout motion.  In light of the fact that Rocky Mountain has filed its response, its Motion for Extension of Time is now moot.


� It appears that Item No. (1)(a) of Certificate No. 14167 already allows service between Ft. Lupton, Brighton, and DIA since these points are within ten miles of Interstate 76. 
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