Decision No. R99-1323-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-407T

in the matter of the application of qwest communications corporation, lci international telecom corp., usld communica-tions, inc. and u s west communications, inc. for approval of the merger of their parent corporations, qwest communications international, inc. and u s west, inc.

interim order of
administrative law judge
ken f. kirkpatrick
granting in part and
deying in part
motion to compel

Mailed Date:  December 3, 1999

I. statement

A. On December 3, 1999, AT&T Communications of the Moun-tain States, Inc. (“AT&T”), filed its Supplemental Motion to Compel and to Continue the Evidentiary Hearing.  The Motion to Compel has been referred to the undersigned Administrative Law Judge (“ALJ”) for a decision.  The ALJ contacted U S WEST Communications, Inc. (“U S WEST”), and requested a response by 2:00 p.m. Friday.  U S WEST filed a Response by facsimile shortly after 2:00 p.m.

B. For the reasons set forth below the motion should be granted in part and denied in part.

C. The motion concerns U S WEST and Qwest Communications Corporation compliance with a previous decision, Decision No. R99-1290-I, November 24, 1999.  That decision ordered the applicants to respond to certain of AT&T’s data requests by noon on November 30, 1999.  AT&T filed its supplemental motion concerning responses to seven of those data requests.

D. Data request no. 33, part 4 states as follows:

Please describe any impact the proposed merger will have on the points in the network at which U S WEST will permit interconnection?

The applicants’ response is “the merger will not affect U S WEST Communications, Inc.’s obligations under the Telecommunications Act of 1996, Commission approved interconnection agreements, Commission approved tariffs, or valid Commission orders.”  Since U S WEST may offer interconnection at points beyond that required under State and Federal requirements, the answer is only partially responsive.  The answer does not respond to whether or not the applicants may have a business plan to alter the points on the network at which they will permit intercon-nection, regardless of the minimum requirements mandated.  Therefore the applicants should respond as to whether a business plan is in place which would alter the points in the network at which U S WEST will permit interconnection, and if so, how.

Data request no. 37, in pertinent part, states as fol-lows:

Please describe how the proposed merger will impact the availability of collocation in U S WEST central offices in general, ..., including but not limited to making additional space available for collocation with the removal of depreciated equipment or expansion of the central office. ...

E. The applicants’ response is similar to that for data request no. 33, part 4, and also contains the following state-ment:

No decisions have been made with respect to positions the combined company will take on specific regulatory or legal issues after the merger has been completed.

Again, the applicants’ response, even with the additional sen-tence, appears to address only the minimum legal requirements.  They also suggest in their Response to the Motion to Compel that AT&T is seeking to uncover legal positions of the combined company.  The question posed is not so limited.  The question would include whether there is a business plan to make available additional space for collocation, regardless of the minimum mandated, and regardless of legal positions concerning those minimums.  The applicants should respond to the question posed, and not merely address how it will treat its minimum legal obligations.

F. Data request no. 70, part 3, states as follows:

Please describe the UNE combinations the merged com-pany or its subsidiaries will provide following the merger, including whether the merged company or its subsidiaries will provide access to advanced service UNEs.

Again, the applicants have couched their response in terms of meeting their minimum legal obligations.  However, the ALJ reads the interrogatory differently than the Applicants.  The inter-rogatory asks whether the merged company will provide certain services, irrespective of its minimum legal obligations.  There-fore the applicants should respond to the question posed.

G. Concerning data requests nos. 75 and 76, it appears that Decision No. R99-1290-I contained a typographical error.  The ALJ intended to order responses to data request no. 75, parts 3 and 4 only, not part 5; and to data request no. 76, parts 3 and 4, not part 5.  This is consistent with the denial of the request to “provide all documents that support your response” as mentioned at pages 3 and 4 of Decision No. R99-1290-I.

H. Data request no. 75, parts 3 and 4 state as follows:

Will the merged company or its subsidiaries provide access to unbundled loops at points other than at U S WEST’s central office, including but not limited to locations on Qwest’s network?  If not, please explain why not.

I. The supplemental answer is similar to those set forth above, and is couched in terms of the applicants’ minimum legal obligations.  The ALJ reads the data request more broadly, to include the question of whether a business plan is in place which calls for changes discussed in the question.  The appli-cants should respond to the question as asked.

J. Data request no. 76 parts 3 and 4 states as follows:

Will the merged company or its subsidiaries permit access to an unbundled loop provisioned from a remote switch, where the CLEC is not collocated at the remote switch?  If not, please explain why not.

The Response of applicants is the same and the ruling is the same as well, namely that applicants should respond to the ques-tion asked, not limit the answer to a statement about minimum obligations.

K. Data request no. 81 part 4 states as follows:

Please describe how the proposed merger will affect the availability of electronic access to U S WEST operations support systems, including but not limited to additional funding for developing and implementing such access.

L. Applicants’ Response is similar, and the ruling is the same.  Applicants’ Response seems to address merely minimum legal obligations, while the question posed is broader than that.  Applicants should answer whether they have information, including any business plan, about changes to the availability of electronic access to U S WEST operation supports caused by the proposed merger, including additional funding.

M. Finally, concerning data request no. 96, part 3, it was not attached to the Motion to Compel.  The ALJ cannot eval-uate a motion to compel without having the discovery response which is subject to the motion to compel available.  Therefore the motion is denied as to data request no. 96, part 3.

II. order 

N. It Is Ordered That:

1. The Supplemental Motion to Compel filed Decem-ber 3, 1999, by AT&T Communications of the Mountain States, Inc., is granted as to data request no. 33, part 4; data request no. 37; data request no. 70, part 3; data request no. 75, parts 3 and 4; data request no. 76, parts 3 and 4; and data request no. 81, part 4.  The applicants shall respond to those data requests by the close of business on December 6, 1999.

2. The Supplemental Motion to Compel is denied as to data request no. 96, part 3; data request no. 75, part 5; and data request no. 76, part 5.

3. This Order shall be effective immediately.
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KEN F. KIRKPATRICK
________________________________
Administrative Law Judge



( S E A L )
[image: image1.wmf]
ATTEST:  A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




____________________

Bruce N. Smith

Director
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