Decision No. R99-1313

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99F-420

Christine kenoyer,


complainant,

v.

atlas towing, inc.,


respondent.

recommended decision of
administrative law judge
william j. fritzel

Mailed Date:  December 3, 1999

Appearances:

Christine Kenoyer, Complainant (Pro Se).

I. statement

A. On August 23, 1999, Christine Kenoyer (“Complainant”) filed a complaint naming Atlas Towing, Inc., as Respondent.

B. On August 26, 1999, the Commission issued an Order to Satisfy or Answer and scheduled a hearing of the complaint for October 15, 1999.

C. The hearing was held as scheduled.  Complainant appeared pro se.  Respondent failed to appear.  Testimony was received from witnesses for Complainant and Exhibit No. 1 was marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advise-ment.

D. Pursuant to § 40-6-109, C.R.S., the record and exhib-its of the proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions thereon

E. On or about August 9, 1999, Complainant parked her car without authorization at a restricted parking lot at the post office located at 14th and Elati in Denver.  Complainant was working nearby on road construction along Elati Street.  Com-plainant’s husband, Allen Kenoyer was also working on road con-struction on Elati.  Mr. Kenoyer testified that he saw a tow driver for Atlas Towing prepare his wife’s car for towing from the post office parking lot. The postal authorities or the police requested Respondent to tow Complainant’s vehicle from the post office parking lot. 

B. Mr. Kenoyer approached the tow driver and asked him about the drop fee for release of the vehicle.  The driver told Mr. Kenoyer that it would cost $45.  Mr. Kenoyer told the driver that he did not have the total amount, however, he asked the driver to wait and that he would obtain the money from his wife who was working approximately 300 feet from the parking lot.  After being notified by her husband, Complainant walked to the driver and told him that she would pay the drop charge and asked the tow driver to release her vehicle.  The tow driver informed Complainant that it would be too much work to release the car and refused the offer of Complainant to pay the drop fee.  Complainant’s car was then towed to an impound lot.

C.
Complainant went to the impound lot to obtain her car.  Respondent charged Complainant $100 for towing and $25 for the use of a dolly for a total of $125.  (See receipt, Exhibit No. 1.)  Complainant paid Respondent $125 and her car was released.  Complainant believes that the towing charges are excessive, particularly since she offered to pay a drop fee prior to her automobile being removed from the post office park-ing lot.  She believes that she is entitled to a refund of the towing fee minus the drop charge which she is willing to pay.

D.
The Commission’s Rules, Regulations, and Civil Pen-alties Governing Towing Carriers by Motor Vehicle, 4 Code of Colorado Regulations (“CCR”) 723-9, Rule 4 CCR 723-9-16.2 states:

Charge if Retrieved Before Removal
If the owner, authorized operator, or authorized agent of the owner of a motor vehicle which is parked with-out authorization on private property attempts to retrieve said vehicle before removal of the motor vehicle from said private property, the maximum release fee (drop charge) shall not exceed $35.  In such circumstances, the owner, authorized operator, or authorized agent of the owner of a motor vehicle so parked may offer payment of the towing carrier’s drop charge, and if so offered before removal of the motor vehicle to be towed, the towing carrier shall imme-diately accept such payment and immediately thereafter release the motor vehicle without further transporta-tion or handling.

E.
The evidence of record establishes that Respondent violated the above rule.  The uncontroverted evidence estab-lishes that Complainant offered to pay the drop charge, which pursuant to Commission rule cannot exceed $35.  The evidence also indicates that Complainant requested to pay the drop fee prior to removal of her vehicle from the post office parking lot.  It is found and concluded that Complainant has established that Respondent violated Rule 4 CCR 723-9-16.2, therefore Com-plainant is entitled to a refund of charges, minus the legal drop charge of $35 which Respondent is entitled to retain.

F.
Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

F. The Commission Orders That:

1. Respondent Atlas Towing, Inc., shall within 15 days of the effective date of this Decision refund to Com-plainant, Christine Kenoyer the amount of $90.

2.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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