Decision No. R99-1290-I 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-407T

in the matter of the application of qwest communications corporation, lci international telecom corp., usld communications, inc. and u s west communications, inc. for approval of the merger of their parent corporations, qwest communications international, inc. and u s west, inc.

interim order of
administrative law judge
ken f. kirkpatrick
granting in part and denying
in part motions to compel

Mailed Date:  November 24, 1999

I. statement

A. There are several motions to compel pending in this proceeding that have been assigned to the undersigned Administrative Law Judge (“ALJ”) for resolution.  These include (1) a motion to compel file by the Association of U S WEST Retirees/CO-WY (“Retirees”) against U S WEST Communications, Inc. (“U S WEST”); (2) a motion to compel filed by the Retirees against Qwest Communications Corporation, LCI International Telecom Corp., and USLD Communications, Inc. (collectively, “Qwest”); (3) a motion to compel filed by AT&T Communications of the Mountain States, Inc. (“AT&T”) against U S WEST and Qwest; and (4) a motion to compel filed by McLeodUSA Telecommunications Services, Inc. (“McLeod”) against U S WEST and Qwest.

B. The ALJ communicated to counsel for the applicants by telephone the need for expedited responses to the motions, and a tentative schedule was confirmed.  This tentative schedule called for all responses to be filed by November 24, 1999 with the exception of responses to the McLeod motion, which were due November 29, 1999.

C. At its Weekly Meeting on November 24, 1999 the Commission affirmed its commitment to begin hearings in this matter on December 6, 1999, with intervenor testimony to be filed by December 1, 1999.  This schedule makes the tentative schedule for responses problematic.  Therefore the ALJ by this Order rules on certain of the motions without formal responses from the applicants.  This is less drastic than might initially be thought for two reasons.  First, the vast majority of the motions to compel are being denied.  No additional response from the applicants is necessary for these rulings in their favor.  Second, for the few instances where the motions to compel are being granted, the ALJ has reviewed all objections stated by the applicants in their responses to the initial discovery requests.  Typically, responses to motions to compel are little more than these objections “dressed up.”  Thus the objections of the applicants have been considered.

D. In ruling the on the motions to compel, the ALJ has used the Commission’s Procedural Order, Decision No. C99-1147, October 21, 1999 as his primary guidance.  It is unnecessary to repeat that Order in detail here.  However, it is important to emphasize that the Commission indicated it would be taking a limited review of this transaction.  The Commission outlined the producer and consumer welfare maximization test it would be using to evaluate the merger.  It mentioned several specific matters that it viewed as being beyond the scope of the review, namely, wholesale service, service quality, interconnection agreements, collocation, competitive local exchange service, and intraLATA toll.  The Commission noted that those matters can, are are, being considered in other proceedings.  In ruling on the motions to compel, the ALJ has used this reasoning to deny motions to compel on matters potentially subject to other proceedings, such as matters related to sale of local exchanges and matters related to any future filing under Section 271.

E. In addition to the Procedural Order, the ALJ has utilized the traditional criteria for evaluating discovery requests.  Some general remarks are in order here, due to the summary method by which the individual discovery requests are ruled on below.  Rule 34 of the Colorado Rules of Civil Procedure, as adopted by this Commission in its Rules of Practice and Procedure, allows the discovery of designated documents.  This does not allow for a generalized fishing expedition.  In this vein, the rote request by AT&T to “provide all documents that support your response” that ends nearly every discovery request is not within the scope of Rule 34.  It is also vague and overly broad, and it is unclear how the ALJ could evaluate the responses to this request.  This ubiquitous request is denied for all discovery requests, even when not specifically stated below.  Many similar requests that the applicants produce “all related documents” are denied for the same reasons.

F. For instances where the motion to compel is granted, the party or parties from whom discovery is sought shall have until noon November 30, 1999 to file and serve its responses.

G. The claims of confidentiality asserted by the applicants are universally rejected.  The Commission has protective provisions in place that will protect the confidential nature, if any, of the discovery responses.

H. There are many discovery requests that have unnumbered, multiple parts.  When necessary to refer to these individually, the ALJ has referred to each sentence as a numerically numbered subpart.  For example,  AT&T’s Data Request 33 has five sentences which comprise subparts.  The ALJ refers to them as 33-1,2,3,4,and 5.

I. Due to the length of some of the motions to compel, and the tight procedural timeframe, the ALJ is unable to enter an order discussing each discovery request individually.  The following key should be used with the tables of rulings on the motions to compel that follow.


KEY TO REASONS FOR DENYING MOTION TO COMPEL

1=Beyond the scope of the proceeding as set in the Procedural Order, Decision No. C99-1147

2=Matters dealt with or could be dealt with in another proceeding before the Commission

3=overly broad, unduly burdensome, create a hardship

4=not reasonably calculated to lead to the discovery of admissible evidence

5=seeking strategy rather than evidence; not really discovery

6=vague, unclear, ALJ unable to determine when answered

7=request sufficiently answered

8=insufficient discovery materials supplied with motion to compel (e.g., definitions not supplied or other referenced discovery or responses not supplied)

9=specifically precluded by Procedural Order, Decision No. C99-1147

10=no nexus to the merger

RULINGS ON MOTIONS TO COMPEL

RULINGS ON RETIREES’ MOTION TO COMPEL

ADDRESSED TO U S WEST

DISCOVERY REQ. #


RULING



REASON

2
Denied
1,3,4,10

3
Denied
1,3,4,10

4
Denied
1,5

5
Denied
1,5

6
Denied
1,3,10

7
Denied
4,10

8
Denied
4,10

9
Denied
4,10

10
Denied
4,10

14 through the word “payments”
Granted


14 after the word “payments”
Denied
3,4

18
Denied
3,6

RULINGS ON RETIREES’ MOTION TO COMPEL

ADDRESSED TO QWEST

DISCOVERY REQ. #


RULING



REASON

1
Denied
7

2
Granted


3
Denied
3

4
Granted;  Qwest to provide aggregate numbers only.


5
Granted


6
Granted


7
Denied
4,5,6

8
Granted


9
Granted


10
Granted


11
Granted


12
Granted


13
Denied
3,6,10

RULINGS ON MCLEODUSA’S 

MOTION TO COMPEL

DISCOVERY REQ. #


RULING



REASON

1
Granted


2
Denied
1,9,10

3
Denied
1,9,10

4
Denied
1,3,9,10

5
Denied
1,3,9,10

6
Denied
1,3,9,10

7
Denied
1,3,9,10

8
Denied
1,3,6,9,10

9
Denied
1,3,6,9,10

10
Denied
1,3,6,9,10

11
Denied
1,3,6,9,10

12
Denied
1,3,9,10

13
Denied
1,3,9,10

14
Denied
1,3,6,9,10

15
Denied
1,3,9,10

16
Denied
1,3,9,10

17
Denied
1,3,9,10

18
Denied
1,3,9,10

19
Denied
1,3,9,10

20
Denied
1,9,10

21
Denied
1,9,10

22
Denied
1,3,9,10

23
Denied
1,3,9,10

24
Denied
1,9,10

25
Denied
1,9,10

26
Denied
1,6,9,10

27
Denied
1,4,6,9,10

28
Denied
1,3,4,6,9,10

29
Denied
1,9,10

30
Denied
1,9

31
Denied
1,3,4,9,10

32
Denied
1,3,4,9,10

33
Denied
7

34
Granted


35
Denied
8

36
Denied
8

37
Denied
1

38
Denied
1

39
Denied
1,10

40
Denied
5,6,7

RULINGS ON AT&T’S MOTION TO COMPEL

DISCOVERY REQUEST #

RULING



REASON

3
Denied
1,3,8

4
Granted


6
Denied
1,9

7
Denied
3,9

8
Denied
1,4,9

9
Denied
6,7

11
Denied
7

12
Granted


13
Denied
1,4

19
Granted


22
Denied
3,4,8,10

23
Denied
1,3,10

28
Denied
1,4

29
Denied
1,9,10

30
Denied
1,9,10

31
Denied
1,10

32
Granted


33  1,2,3,5
Denied
1,10

33  4
Granted


34
Denied
1,9,10

35  1
Denied
1,9,10

35  2
Granted


36
Denied
1,9,10

37
Granted, except for reference to Discovery Req. 36


38
Denied
1,10

39  1
Denied
1,10

39  2
Granted


40
Denied
1,3,4,8

41
Denied
1,10

42
Denied
1,10

43 1,2,3,4
Denied
1,10

43  5
Granted


44  1,2,3,4
Denied
1,10

44  5
Granted


45  1,2,3
Denied
1,10

45  4
Granted


46
Denied
4,5

47
Denied
4,5

48
Denied
4,5

49
Denied
1,4,5

51
Denied
1,9,10

54
Denied
1,8,9

56
Denied
8

60
Denied
1

61
Denied
1

62
Denied
4,5

64
Denied
1

66
Denied
7

67
Denied
1,10

68  1
Denied
1,10

68  2
Granted


69
Granted, only as to orders of the Colorado PUC


70  1,2,4
Denied
1,10

70  3
Granted (Assuming “LINE” is a typo for “UNE”)


71  1,2,4
Denied
1,9,10

71  3
Denied
5

72
Denied
1,9,10

73
Denied
1

74
Denied
1,9

75  1,2
Denied
1,10

75  3,4,5
Granted


76  1,2
Denied
1,10

76  3,4,5
Granted


77  1,2,3,5
Denied
1,10

77  4
Granted


78
Denied
1,9,10

79
Denied
1,9,10

80
Denied
1,4,5,9

81  1,2,3
Denied
1,10

81  4
Granted


82
Denied
1,9,10

84
Granted, only as to orders of the Colorado PUC


85  1
Denied
1,10

85  2
Granted


85  3
Denied
3

86  1
Denied
1,10

86  2
Granted


86  3
Denied
3,6

88  1
Denied
4,5

88  2
Denied
6

88  3
Denied
3,6

89  1,2,3
Denied
1,10

89  4
Denied
5

90  1,2
Denied
1,9,10

90  3
Granted


90  4
Denied
1,3,9,10

91  1
Denied
1,9,10

91  2
Denied
6

91  3
Denied
5

91  4
Denied
3

92
Denied
1,10

93
Granted


94 1,2
Denied
1,10

94  3
Granted


94  4
Denied
3

95  1,2
Denied
1,10

95  3
Granted


95  4
Denied
3

96  1,2
Denied
1,10

96  3
Granted


96  4
Denied
3

97  1,2
Denied
1,10

97  3
Granted


97  4
Denied
3

98
Denied
1

99
Granted


100
Denied
6,8

101
Denied
1,3,4

103
Denied
4,5

II. order


1. The motions to compel filed by AT&T, McLeod, and the Retirees are granted and denied as set forth above.

2. This Order shall be effective immediately.
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