Decision No. R99-1226-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-084R

in the application of the town board of the town of eagle, county of eagle, state of colorado for authority to construct a pedestrian and bicycle crossing under the southern pacific railroad structure located in the town of eagle, colorado.

interim order of
administrative law judge
arthur g. staliwe

Mailed Date:  November 12, 1999

I. statement

A. By application filed February 19, 1997, the Town of Eagle applies to this agency for an order authorizing construc-tion of a pedestrian and bicycle path underneath an existing railroad bridge over a drainage valley in the Town of Eagle.  As stated in the application:

The project consists of the construction of a portion of a recreational trail that will extend along U.S. Highway 6 and the Eagle River.  In order to con-nect this trail to portions of the trail north of the railroad the trail will cross the 100 foot railroad right-of-way beneath an existing railroad overpass structure, ...

However, pursuant to § 40-6-106(2)(a), C.R.S., this agency’s jurisdiction is limited to crossings involving public highways:

The Commission has the power to determine, order, and prescribe, in accordance with the plans and spec-ifications to be approved by it, the just and rea-sonable manner including the particular point of crossing...at which any public highway may be con-structed across the tracks or other facilities of any railroad corporation at grade, or above or below grade...

B. Given the plain language of the application as well as the statutory requirement that the road be a public highway, this office must question whether, as a matter of law, this agency has subject matter jurisdiction to approve or disapprove of the, “...construction of a portion of a recreational trail...”  Has the Town of Eagle and/or the County of Eagle designated this recreational trail as a city street or public highway?  If not, it appears that this Commission’s permission is not required for the construction of what is plainly described as a recreational pedestrian and bicycle path.  The parties are urged to consult with legal counsel to determine their rights and obligations in this matter. If not resolved before hearing, this matter will be taken up as an initial mat-ter at the hearing scheduled below.

order

C. It Is Ordered That:

1. The hearing in this matter is scheduled as fol-lows:

DATE:
December 9, 1999

TIME:
1:00 p.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

2. This order is effective immediately.
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THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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