Decision No. R99-1133

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-308R

in the matter of the application of the county of larimer, colorado, for authority to upgrade the crossing of the burlington northern santa fe railroad at county roads 9e and 48 in larimer county, colorado.

recommended decision of
administrative law judge
william j. fritzel
granting application

Mailed Date:  October 18, 1999

Appearances:

Bryan R. Treu, Assistant County Attorney, Fort Collins, Colorado, for Larimer County, Colorado;

Walter J. Downing, Esq., Denver, Colorado, for the Burlington Northern Santa Fe Railroad Company; and

Jack Baier, Staff of the Colorado Public Utilities Commission.

I. statement

A. On June 8, 1999, Larimer County, Colorado (“Appli-cant”) filed an application for authority to upgrade the cross-ing of the Burlington Northern Santa Fe Railroad Company (“BNSF”) at County Roads 9E and 48, in Larimer County, Colorado.

B. On July 7, 1999, the Commission issued notice of the application to all interested persons, firms, or corporations.

C. Interventions were filed by Staff of the Colorado Public Utilities Commission (“Staff”) and the BNSF.

D. The hearing was held as scheduled on August 30, 1999 in Fort Collins, Colorado.  Testimony was received from wit-nesses and Exhibits A through H were marked for identification and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.

E. Pursuant to § 40-6-109, C.R.S., the record of the hearing and exhibits together with a written recommended deci-sion are transmitted to the Commission.

II. findings of fact and conclusions thereon

F. Applicant is a political subdivision of the State of Colorado.

G. BNSF is a railroad corporation operating in the State of Colorado.  It maintains a main line track and a switching track crossing at-grade, Larimer County Road 9E in the vicinity of County Road 48.

H. The Commission has jurisdiction over this matter.

I. By this application, Applicant requests authorization to upgrade the crossing of the BNSF at County Road 9E with automatic flashing signals, gates, warning bell, and constant warning equipment.

J. Larimer County Road 9E crosses the main line track and a second switching track of BNSF at DOT Crossing No. 244-647X.  The tracks cross County Road 9E at a 90-degree angle.  County Road 9E is oriented to the north and south, and the railroad tracks are oriented to the east and west.  North of the tracks is located County Road 48 which parallels the railroad tracks.  (See Exhibits B, D, and E.)  There currently are standard railroad cross bucks and stop signs in the vicinity of the crossing.  The approach grade to the railroad tracks is essen-tially flat.

K. Larimer County Road 9E is classified as a major col-lector road.  The road is a two-lane asphalt road with a posted speed limit of 30 miles per hour.  A traffic count taken in 1997 indicates that an average daily total of 7,300 motor vehicles cross the tracks.  The traffic includes passenger cars, commer-cial vehicles, semis, and school buses.  There are new housing subdivisions being built or planned in the immediate vicinity of the crossing.  These new developments generate additional traf-fic.  It is projected that an average annual total of 2.9 million motor vehicles will cross the tracks in the near future.

L. There are currently seven freight trains that cross County Road 9E.  The authorized speed of the trains at this crossing is 20 miles per hour on the main line and 10 miles per hour on the switching track.  BNSF does not anticipate adding additional trains at this time.

M. Applicant proposes to upgrade the crossing with the construction of automated flashing signals, gates, a warning bell to be located in the northwest quadrant, and installation of constant warning equipment.  (Exhibit F)  The estimated cost for the installation of the signals is $203,599.  (Exhibit G)  Applicant requests an allocation of the cost of the installation of the signals.  The parties agree that an equitable allocation of the costs of the signals are as follows:

70 percent to the State Highway Crossing Protection Fund

20 percent to the Burlington Northern Santa Fe Rail-road Company

10 percent to Larimer County, Colorado

N. Section 40-4-106, C.R.S., grants the power to this Commission to determine the point of crossing at which railroad tracks intersect with the public streets and highways and to determine the protective devices at said crossing as may be reasonable and necessary to protect against accidents and to provide for the public safety.  The evidence of record estab-lishes, and it is found that the public safety and convenience requires that the crossing of the BNSF at Larimer County Road 9E be upgraded as proposed by Applicant in accordance with the exhibits introduced at the hearing and described in this deci-sion.  In addition, § 40-4-106(2)(b), C.R.S., requires that the Commission allocate the cost among the interested parties of the protective signals.  It is found that a fair and equitable allocation of costs of the signals shall be as follows:

70 percent to the State Highway Crossing Protection Fund

20 percent to BNSF

10 percent to Larimer County, Colorado

O. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

P. The Commission Orders That:

1. The application of the County of Larimer, Colo-rado for authority to upgrade the crossing of the Burlington Northern Santa Fe Railroad at County Roads 9E and 48, Docket No. 99A-308R is granted.

2. Burlington Northern Santa Fe Railroad Company is authorized to install grade crossing protection devices at the crossing of the Burlington Northern Santa Fe Railroad Company at County Roads 9E and 48, DOT No. 244-647X in accordance with the exhibits introduced at the hearing and this Decision.

3. The allocation of cost for the installation of the crossing protection signals shall be as follows:

70 percent to the State Highway Crossing Protection Fund

20 percent to the Burlington Northern Santa Fe Rail-road Company

10 percent to Larimer County, Colorado

4. The operation and maintenance of the crossing protection devices shall be performed by the Burlington Northern Santa Fe Railroad Company for the life of the crossings.

5. The signal plans and installation of same shall conform to the Manual on Uniform Traffic Control Devices, Traf-fic Control Systems for Railroad-Highway Grade Crossings, Part VIII.
6. Upon completion of the installation of the cross-ing protection signals, the County of Larimer, Colorado shall notify the Commission in writing within ten days of the oper-ation of said devices.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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