Decision No. R99-1078

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-055CP

IN THE MATTER OF THE APPLICATION OF COLORADO CABBIES CORPORATION, D/B/A C.C.C. TAXI FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

RECOMMENDED DECISION of
administrative law judge
william j. fritzel

Mailed Date:  October 4, 1999

APPEARANCES

Derakhshani Mahmoud, Registered Agent of C.C.C. TAXI (pro se)

Richard L. Fanyo, Esq., Denver, Colorado for Denver Taxi, LLC

Robert W. Nichols, Esq. and Lisa Shumaker, Esq. for Metro Taxi, Inc. and Greater Colorado Transportation Company d/b/a American Cab of Denver

STATEMENT, FINDINGS, AND CONCLUSIONS

STATEMENT

1. On February 10, 1999 Colorado Cabbies Corporation d/b/a C.C.C. TAXI (Applicant) filed an Application for Public Convenience and Necessity to operate as a common carrier by a motor vehicle for hire in taxi service.

2. The Commission issued Notice of the application on February 16, 1999 as follows: “For a Certificate of Public Convenience and Necessity to Operate as a Common Carrier By Motor Vehicle For Hire for the transportation of passengers and their baggage in taxi service between all points within the area beginning at the intersection of E-470 and I-25 in Adams County, then east and south along E-470 to its intersection with I-25 in Douglas County, then west and north along C-470 to its intersection with I-70 in Jefferson County, then east along I-70 to its intersection with 32nd Avenue, then west along 32nd Avenue to its intersection with McIntyre Street, then north along McIntyre Street to its intersection with 64th Avenue, then east along 64th Avenue to its intersection with Indiana Street, then north along Indiana Street to its intersection with 120th Avenue, then east along 120th Avenue to its intersection with US Highway 36 and US Highway 287, then north along US Highway 287 to its intersection with 144th Avenue, then east along 144th Avenue to its intersection with I-25, then north along I-25 to the point of beginning, also serving all points in the City and County of Denver, including Denver International Airport, that are east of E-470.”

3. Interventions were filed by Metro Taxi, Inc. (Metro Taxi); Greater Colorado Transportation Company d/b/a American Cab of Denver (American Cab); Denver Taxi, LLC (Denver Taxi) and Freedom Cabs, Inc. (Freedom Cabs).

4. On May 7, 1999 Joseph B. Wilson and Linda M. Billings Vela, Attorneys of Record for Intervenor, Freedom Cabs filed a Motion to Withdraw as Counsel for Intervenor Freedom Cabs.  The Motion is granted.

5. The Hearing of this Application commenced as scheduled on May 11, 1999.  Testimony was received from witnesses.  No exhibits were introduced.  At the conclusion of Applicant’s case, Metro, American and Denver Taxi orally moved  to dismiss the Application.  The motion was taken under advisement.

6. On August 13, 1999 in Interim Decision No. R99-885-I, the motion of applicant to re-open the hearing record for the purpose of permitting Derakhshani Mahmoud to testify as a witness on behalf of Applicant was granted.  An additional Hearing was held on August 27, 1999 at which time testimony was received from Derakhshani Mahmoud.  At the conclusion of the Hearing, the matter was taken under advisement.

7. Pursuant to Section 40-6-109, C.R.S., the Record of this proceeding along with a written recommended decision are transmitted to the Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

8. Applicant’s witness, Darrell Galloway of the American Red Cross testified concerning possible computer failure beginning in the Year 2000, commonly known as the Y2K issue.  Concerns have been widely publicized that due to computer programmers using only two digits to designate years in older computers and programs, certain computer chips may fail, eventually creating world-wide problems with respect to various industries and companies including transportation.  Mr. Galloway testified that the American Red Cross has advised people that it would be prudent to prepare for the potential problem.  Mr. Galloway testified that there could be problems affecting transportation, energy, communications and other businesses.

9. Derakhshani Mahmoud, Registered Agent of Applicant, testified on August 27, 1999 that the Y2K problem will affect taxi traffic.  He also believes that there will be problems not only in this country but world-wide.  He stated that transportation systems depend on oil and power industries.  Transportation companies rely on computers for scheduling, inventory, routing and other matters.  He believes smaller companies are not prepared for the potential effects of Y2K.  He was also of the opinion that Denver Taxi and Metro Taxi are not Y2K-compliant.  He believes there is a future public need for a new taxicab company.

10. Another witness called by Applicant is Lance Gray.  Mr. Gray is an experienced taxicab driver.  He has driven taxis for Freedom Cabs, Yellow Cab, Metro Taxi and Zone Cab.  Mr. Gray supports a new taxicab company in Denver.  He stated that under Applicant’s proposal, drivers will be the owners of the cab company.  He testified that the drivers of the incumbent cab companies in Denver are independent contractors rather than employees of the company.  The drivers, as independent contractors, are not covered by social security and workman’s compensation, and have no health insurance provided by the companies.  Mr. Gray expressed the belief that there is a need for an additional taxi company in Denver.  He believes that under Applicant’s proposal drivers of the new company would be part owners.  He stated that currently there is a problem of excessive lease and payoff rates with the existing taxicab companies, which  requires drivers to work excessive hours.

11. Cody Grenemyer is a Security Officer with A-1 Security.  Mr. Grenemyer occasionally uses taxicabs in Denver including Freedom Cabs, Denver Taxi and Zone Cabs.  He related one instance occurring in December of 1998.  He called a taxi to pick up him, his wife and his four-month-old daughter at a restaurant located in metro Denver at approximately 10:30pm.  The taxi did not show up.  He called other cab companies including Yellow Cab, Freedom Cabs and Zone Cabs.  None of the cab companies responded to his request within a reasonable time.  Finally Mr. Grenemyer called the police for assistance since he was concerned about the effect of the cold weather on his young daughter.  After the police responded, a Yellow Cab and a Zone Cab arrived.  Mr. Grenemyer believes that the police called the taxis.  In addition to this incident, Mr. Grenemyer testified of poor service at other times when he requested taxis.  In these cases, either the cab was late or did not show up.

12. Bernie Maher, Communications Manager of Denver Taxi, testified that Denver Taxi has a computer dispatch system.  Each cab has a computer installed in the taxicab.  He stated that the average response pickup time for Denver Taxi is 12 minutes on weekdays.  On Friday and Saturday evenings, response time averages about 15 minutes.  Calls are taken in the order they are received.  There are approximately 250 Denver Taxi cabs on the street in the Denver metro area.  On weekends, Denver Taxi has 275 cabs on the street.  Additional taxicabs can be utilized if necessary.  Mr. Maher stated that if there is a pickup delay of more than one half hour, the dispatcher calls the customer and informs the customer of the delay.  Mr. Maher also has worked for Metro Taxi.  He stated that Metro Taxi’s response time averages approximately 11 minutes.

DISCUSSION

13. Section 40-10-105 (2)(a), C.R.S. states :

The granting of any certificate of public convenience and necessity to operate a motor vehicle for hire as a taxicab within and between counties with a population of sixty thousand or greater based on the federal census conducted in 1990 shall not be deemed to be an exclusive grant or monopoly, and the doctrine of regulated competition shall prevail.

Section (2) (b) states:

The Commission has authority to grant more than one certificate of public convenience and necessity to operate motor vehicles as taxicabs within and between counties with a population of 60,000 or greater based on the federal census conducted in 1990 if the Commission finds that the present or future public convenience and necessity requires or will require such operation.”

14. In the Denver metropolitan area, the area in which Applicant requests authority to provide taxi service, the population is over two million people.  Therefore, the doctrine of regulated competition applies to the instant case.

15. Under the doctrine of regulated competition, the controlling factor is the public need for service. C. M. Morey v. Public Utilities Commission, 196 Colo. 153, 582 P.2nd 685 (1978)(Morey I); C. M. Morey v. Public Utilities Commission, 629 P.2nd 1061 (1981),(Morey II); Trans-Western Express, Ltd. V. Public Utilities Commission, 877 P.2nd 350 (1994).  An applicant has the burden of establishing by substantial and competent evidence that there is a need for the service.  The public need encompasses the needs of the public as a whole.  Morey II at 1067.  The Commission may consider the adequacy of the existing services in its determination of the public need.  Trans-Western Express, Ltd. v. Public Utilities Commission, supra.

16. The potential impact of new service on existing common carriers must also be considered.  It is not in the public interest to allow destructive competition. (Morey II)

17. The evidence of record establishes and it is found that Applicant has failed to meet its burden of establishing that there is a public need for the service.  Only one public witness, Cody Grenemyer, testified concerning his need for taxicab service.  The other witnesses called by Applicant, although they support the Application, did not testify concerning their needs for taxicabs.  The Hearing record is devoid of the necessary evidence required by law to establish the general public need for a new taxicab company in the Denver area.

18. The concerns expressed by Derakhshani Mahmoud and Darrell Galloway concerning the Y2K Problem, while they are sincere, are speculative and fail to establish a nexus between any computer failures and their effect on the overall transportation system involving taxicabs in Denver.  This testimony cannot be a basis for a finding of public need.

19. In addition, the Hearing record lacks evidence of financial and overall fitness of Applicant.  The hearing record contains no testimony or exhibits of Applicant’s financial status, number of  proposed taxicabs, dispatch and communication systems, maintenance of vehicles, or testimony of general operations of the proposed taxicab company.  The Commission is without a legal basis to make the necessary findings concerning the issue of fitness.

20. Pursuant to Section 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

ORDER

It is Ordered That:

21. The Application of C.C.C. Taxi, Docket No. 99A-055CP is denied.

22. Docket No. 99A-055CP is closed.

23. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

24. As provided by Section 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of Section 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in Section 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

25. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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____________________

Bruce N. Smith

Director
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