Decision No. R99-1055

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-178CP

IN THE MATTER OF THE APPLICATION OF THAI TRANSPORTATION CORPORATION, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER

RECOMMENDED DECISION OF ADMINISTRATIVE LAW JUDGE WILLIAM J. FRITZEL

Mailed Date:   October 5,1999

APPEARANCES:

Thai Son Thanh, also known as Richard Thai, pro se, President of Thai Transportation Corporation

Richard L. Fanyo, Esq., Denver, Colorado for Denver Shuttle, LLC and Denver Taxi, LLC

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. STATEMENT

1. On April 13, 1999 Thai Transportation Corporation (Applicant) filed an application for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire.

2. On April 26, 1999 the Commission issued notice of the application as follows:

For a Certificate of Public Convenience and Necessity to operate as a Common Carrier by Motor Vehicle for Hire for the transportation of passengers and their baggage, in call-and-demand limousine service, between all points in the area beginning at the intersection of 120th Avenue and Carr Street, then south along Carr Street, as extended, to Colorado Highway 470, then easterly along Colorado Highway 470 to its intersection with Highway E-470, then easterly and northerly along Highway E-470 to its intersection with Gun Club Road, as extended, then north along Gun Club Road, as extended, to its intersection with 120th Avenue, as extended, then west along 120th Avenue, as extended, to the point of beginning.  This application is restricted as follows:  (I) to the transportation of passengers for the purpose of medical care, treatment, or therapy to and/or from hospitals, doctors offices, medical clinics, medical therapy facilities, and nursing homes, and (II) to the transportation of Medicare and Medicaid recipients.

3. On May 25, 1999 Denver Shuttle, LLC and Denver Taxi, LLC intervened.

4. The hearing was held as scheduled on July 19, 1999.  Testimony was received from witnesses and Exhibit numbers 1 and 2 were marked for identification and admitted into evidence.  At the conclusion of the case the matter was taken under advisement.

5. Pursuant to Section 40-6-109, CRS, the record and exhibits of the proceeding along with the written recommended decision are transmitted to the Commission.

B. FINDINGS OF FACT AND CONCLUSIONS OF LAW

6. Applicant’s witness, Peg Smith is the Administrative Coordinator of the Mental Health Corporation of Denver (MHCD).  This facility provides mental health services for clients at various offices in the city and county of Denver.  Ms. Smith testified that Applicant currently provides transportation for Medicaid clients.  Many of these Medicaid clients are children who need to be picked up from schools to be taken to the mental health clinics.  In the case of children, Ms. Smith arranges transportation which needs to be approved for payment by Medicaid.  Ms. Smith characterizes the service of Applicant as very good.  In addition to Applicant, transportation is provided to the clinics by taxicab companies and RTD Access A Ride.  Ms. Smith testified that the transportation provided by taxicab companies is not as good as that provided by Applicant.  She indicated that the wait for pickups to the clinic and from the clinic is longer than with Applicant, who provides a more timely service.  Ms. Smith supports the application.

7. Another witness called by Applicant is Lisa Feiner, transportation coordinator at Lowry Dialysis Center.  The Center provides services for dialysis patients.  Some of the clients are Medicaid patients.  Approximately 85% are non-Medicaid clients who also need transportation.  In addition to Applicant, Access-A-Ride, taxi companies and family members provide transportation for clients.  Ms. Feiner testified that the service provided by Applicant is prompt and the overall service is very good.  This witness stated that the patients who use taxicabs have to wait up to an hour for a taxi.  Ms. Feiner does not always arrange for transportation for clients.  However she makes recommendations for transportation and generally recommends that clients use the service of applicant.  Ms. Feiner supports the application.

8. Richard Thai, President of Thai Transportation, testified that he provides transportation for Medicaid clients.  Approximately 96% of Applicant’s business is for transportation within the City and County of Denver.  Approximately 50 to 100 people per week are transported.  Applicant has an office in Aurora which is staffed every day.  The Company has six or seven 2 way radio equipped vehicles that are utilized for service.  There are six drivers and one backup driver.  Although Applicant has provided transportation only for Medicaid clients, it wants to provide transportation for non-Medicaid clients.  Applicant has had requests from non-Medicaid clients for transportation.

9. Intervenor, Denver Shuttle, holds Certificate of Public Convenience and Necessity No. 2778&I.  (Exhibit No. 1) Certificate No. 2778&I generally authorizes Denver Shuttle to provide call-and-demand limousine service between all points within the City and County of Denver.  David Schmidt, Operations Manager of Super Shuttle testified that Super Shuttle has the ability and willingness to transport Medicaid patients to various medical facilities and doctor offices within the City and County of Denver.  It currently does not receive calls from  Medicaid patients for transportation.

10. Intervenor Denver Taxi holds Certificate of Public Convenience and Necessity PUC No. 2378&I which generally authorizes taxi service between all points within a radius of sixteen miles of the intersection of 16th and Champa Streets in Denver, Colorado (See Exhibit No. 2).  Denver Taxi currently provides transportation for Medicaid and non-Medicaid clients to various clinics and doctor offices within metropolitan Denver.  Denver Taxi is a Medicaid provider.  Jerome Ziegler, the General Manager of Denver Taxi, testified that he is unaware of any complaints filed within the last six months.  He testified that although Denver Taxi prefers 24-hour advance notice, it will provide transportation with much shorter notice including calls just prior to the need for the transportation.  Mr. Ziegler stated that as a Medicaid authorized transportation provider, transportation for these clients are a substantial part of the business of Denver Taxi.

C. DISCUSSION

11. The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers.  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2nd 804 (1973); Yellow Cab v. PUC, 869P.2nd 545 (Colo.1994).  A certificate can be issued to a new carrier even though there are existing carriers if the Commission finds that existing passenger service is substantially inadequate.  Rocky Mountain Airways, supra.  An applicant for a certificate for the common carriage of passengers bears the burden of proof. Applicants must by substantial and competent evidence establish that the public needs the proposed service.  Denver and Rio Grande Western Railroad, v PUC, 142 Colo. 400, 351 P.2nd 278 (1960).  In addition, the Applicant must also prove that any existing service of common carriers is substantially inadequate. Ram Broadcasting v. PUC, 702 P2nd 746 (Colo. 1985) Rocky Mountain Airways, supra.  An Applicant seeking a certificate for common carriage of passengers has a  heavy burden of proof to establish that the public needs the service and that any existing service of common carriers is substantially inadequate.  The evidence of record establishes that Applicant has failed to meet its burden to establish that the public needs the service and that any existing service of common carriers is substantially inadequate.  Applicant called no witnesses who actually use the transportation, but rather relied upon the witnesses outlined above who are associated with the mental health and dialysis clinics.  Although these witnesses were very supportive of the Applicant’s services, they are not the individual people who need the transportation.  In addition, the record does not establish that the existing service of intervenors and other transportation providers are substantially inadequate.  This standard does not require perfection.  In addition, Applicant acting pro se, did not introduce into the hearing record financial information of the Company, and therefore no finding can be made on the financial fitness of the Applicant.  Accordingly, the Application must be denied.

12. Pursuant to Section 40-6-109 (2), CRS, it is recommended that the Commission enter the following order.

II. ORDER

A. It is Ordered That:

13. The Application of Thai Transportation Corporation, Docket No. 99A-178CP is denied.

14. Docket No. 99A-178CP is closed.

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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