Decision No. R99-999

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-255BP

the application of terry t. & ROBERT r. walker, doing business as care van, for permanent authority to OPERATE as a contract carrier by motor vehicle FOR hire.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY

Mailed Date:  September 14, 1999

Appearances:

Robert R. Walker, Trinidad, Colorado, Pro Se, for Applicants, Terry T. & Robert R. Walker, doing business as Care Van; and

I.H. Kaiser, Esq., Denver, Colorado, for Intervenor, Florence M. Barajas, doing business as Your Ride Taxicab Service.

I. STATEMENT

A. The captioned application was filed on May 12, 1999, and the Commission gave notice of it on May 24, 1999.  As noticed, the application seeks the following passenger carrier authority:

To operate as a contract carrier by motor vehicle for hire for the transportation of

passengers and their baggage,

between Trinidad, Colorado, on the one hand, and dialysis centers, doctor’s offices, and hospitals in Florence, La Junta, and Pueblo, Colorado, on the other hand.

RESTRICTION:

This application is restricted to providing serv-ice for only Yong Hyon, Robert Domina, and Theo-dore Cordova.

B. A timely Entry of Appearance and Notice of Interven-tion was filed by Florence M. Barajas, doing business as Your Ride Taxi Service (“Your Ride”) on June 17, 1999.

C. The matter proceeded to hearing in Trinidad, Colorado, on August 27, 1999.  

D. Prior to commencement of the hearing several prelimi-nary matters were addressed.  First, the Applicants Terry T. and Robert R. Walker, doing business as Care Van moved to amend the application in light of the fact that one of their proposed contracting customers, Theodore Cordova, had expired subsequent to the filing of the application and prior to hearing.  That motion was granted, the effect of which was to remove Mr. Cordova from the application as a proposed contracting cus-tomer.  Second, after oral argument, the Applicants’ motion (filed on or about July 16, 1999) to dismiss the Your Ride intervention, was denied.  It was found that the Applicants were not prejudiced by Your Ride’s nominal delay in submitting responses to Applicants’ discovery requests dated July 5, 1999.  Finally, after oral argument, Your Ride’s Motion to Dismiss Application dated August 17, 1999, was also denied.  In this regard it was found that the identity of the payor of Appli-cants’ proposed transportation services is but one factor to consider in determining whether the customers proposed to be served by the Applicants are proper contracting parties in this contract carrier application.  Accordingly, even if, as alleged by Your Ride, Medicaid was the sole payor of the Applicants’ proposed services, that fact alone would not warrant dismissal of the application.

E. During the course of the hearing testimony was received from Joe Barajas and Robert R. Walker on behalf of the Applicants.  No testimony was elicited from either Yong Hyon or Robert Domina, the two individuals the Applicants propose to serve.  The Applicants’ request to call Robert Colburn as a witness was denied as a result of their failure to disclose Mr. Colburn as a potential witness prior to the hearing.  Exhibit 1 was identified but was never offered and, therefore, was not admitted into evidence.  At the conclusion of the Applicants’ case a motion to dismiss the application was made by Your Ride.  For the reasons discussed more fully below, the Your Ride motion was granted.

F. In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.
II. FINDINGS OF FACT

G. At hearing the Applicants neglected to present evi-dence describing their current business organization.  Neverthe-less, it appears from the application previously submitted in this matter that Mr. Robert W. Walker and Mr. Terry T. Walker are operating as a general partnership from offices located at 317 E. Topeka, Trinidad, Colorado 81082.

H. At hearing the Applicants also neglected to present evidence concerning the geographic area or the specific dialysis centers, doctor’s offices, or hospitals to be served.  Again, however, it appears from the application previously submitted in this matter that the Applicants propose to transport the named contracting customers between Trinidad, Colorado and certain unnamed dialysis centers, doctor’s offices, or hospitals located in Florence, La Junta, and Pueblo, Colorado.

I. The Applicants propose to provide the above-described service with two vehicles, a 1999 Dodge van and a 1992 Mercury Grand Marquis.  These vehicles are equipped with various first aid materials (bandages, towels, water, etc.), candy for dia-betic passengers, and a telephone for emergency use.  All of the Applicants’ drivers are either currently certified to administer CPR or are in the process of becoming certified to do so.

J. At hearing the Applicants also failed to present spe-cific evidence concerning their financial fitness to conduct the proposed operations.  However, no evidence was presented sug-gesting that the Applicants are in bankruptcy.  Therefore, it appears that the Applicants are financially capable of institut-ing such service.

K. Mr. Walker testified that the proposed service was designed to meet the individual needs of the named contracting customers.  According to Mr. Walker, these needs consist of assisting the customer in entering and exiting the vehicle, waiting at destination for completion of medical treatment, administering medical assistance when necessary, registering complaints on the customer’s behalf, and, in general, personally taking care of the customer.

L. Joe Barajas is employed by Your Ride, a taxi and call-and-demand limousine carrier based in Trinidad.  Your Ride is authorized to provide for-hire passenger transportation services under Certificate No. 55039.  Your Ride became a Medicaid pro-vider on December 23, 1998.  It actively solicits Medicaid patients for transport under the call-and-demand limousine por-tion of its Certificate.  It currently operates two vehicles, a 1987 Chevrolet Astro Van and a 1995 Mercury Villager Van.  These vehicles are driven by Mr. Barajas and his wife.  Your Ride’s call-and-demand limousine service is offered on a 24 hours per day, 7 days per week basis.

M. Mr. Barajas testified that Your Ride has never refused a service request from a Medicaid patient.  Neither Yong Hyon nor Robert Domina has ever requested service from Your Ride notwithstanding the fact that Your Ride has contacted these individuals for the purpose of soliciting their business.  Mr. Barajas’ unrebutted testimony was that Your Ride is ready, willing, and able to provide the same type of service proposed by the Applicants.  

III. DISCUSSION

N. This application for contract carrier authority is governed by Rule 3 of the Commission’s Rules and Regulations Governing Contract Carriers By Motor Vehicle for Hire (“Contract Carrier Rules”), 4 Code of Colorado Regulations 723-23.  Entitled “Minimum Criteria for Issuance or Extension of Permit”, Rule 3 provides, in pertinent part, as follows:

3.1.1
An applicant shall bear the burden of prov-ing that the service it proposes to provide to potential...customers is specialized and tailored to the potential...customers dis-tinct needs.

3.1.2
An intervenor may then present evidence to show it has the ability as well as the will-ingness to meet the distinctly special-ized and tailored needs of the poten-tial...customers.

3.1.3
If an intervenor establishes it has the ability and willingness to meet the dis-tinctly specialized and tailored needs of the potential...customers, the burden of proof then shifts to the applicant to demon-strate that it is better equipped to meet such needs of the potential...customers than the intervenor.

O. Although an applicant is not limited to the form of evidence it may present, it is required to submit relevant, credible, competent, and admissible evidence sustaining the above-described burden of proof.  Contract-Colorado Springs, Inc. v. Mobile Radio Tel. Serv., Inc., 551 P.2d 202 (1976).  While hearsay evidence may be admissible in administrative proceedings for the purpose of establishing an applicant’s bur-den of proof, it must be reliable, trustworthy, and probative.  Colorado Dept. of Revenue v. Kirke 743 P.2d 16 (Colo. 1987).  In Industrial Claims Appeals Office v. Flower Stop Marketing 782 P.2d 13 (Colo. 1989), our Supreme Court enumerated several nonexclusive factors it deemed helpful in determining whether hearsay testimony is sufficiently reliable, trustworthy, and probative.  These factors include the following:  (1) whether the statement was written and signed; (2) whether the statement was sworn to by the declarant; (3) whether the declarant was a disinterested witness or had a potential bias; (4) whether the hearsay evidence is denied or contradicted by other evidence; (5) whether the declarant is credible; (6) whether there is corroboration for the hearsay statement; (7) whether the case turns on the credibility of witnesses; (8) whether the party relying on the hearsay offers an adequate explanation for the failure to call the declarant to testify; and (9) whether the party against whom the hearsay is used had access to the statements prior to the hearing or the opportunity to subpoena the declarant.

P. As indicated by Contract Carrier Rule 3 quoted above, the central issue in this proceeding is whether the Applicants propose a specialized and unique service designed to meet the distinct needs of their proposed customers.  Under this standard the nature of the proposed customers’ needs are critical.  Without reliable, trustworthy, and probative evidence of the customers’ needs it is virtually impossible to determine whether the Applicants’ proposal meets those needs or whether Your Ride is already in a position to satisfy the same.  As indicated above, however, no direct, firsthand testimony on this issue was presented by Yong Hyon or Robert Domina, the Applicants’ proposed customers.  Rather, the Applicants offered only hearsay testimony on this point; i.e., testimony from Mr. Walker concerning his understanding of the transportation needs of the Applicants’ proposed customers.

Q. Application of some of the factors enunciated in Industrial Claims Appeals Office v. Flower Stop Marketing to this case establishes that the above-described hearsay testimony does not constitute sufficiently reliable, trustworthy, and pro-bative evidence to sustain the Applicants’ burden of proof in this matter.  The subject hearsay statements attributed to Yong Hyon or Robert Domina were not written, signed, or sworn to by them.  In light of the fact that the declarant was one of the Applicants, he was not a disinterested witness and, therefore, had an obvious bias toward presenting favorable evidence sup-porting a grant of the application.  Further, the subject hearsay was denied and contradicted by the testimony of Mr. Barajas to the effect that Your Ride was equipped to meet the needs of the Applicants’ proposed customers.  The hearsay testimony was not corroborated in any way.  Finally, the Applicants’ explanation for their failure to call Yong Hyon and Robert Domina to testify at the hearing was inadequate.  Mr. Walker stated that these individuals were unavailable on the day of hearing as a result of having to undergo their regularly scheduled dialysis treatment at a location outside the Trinidad area.  However, the Applicants were notified that the hearing was to be held on August 27, 1999, as early as May 24, 1999, the date their application was published in the Commission’s Notice of Applications Filed.  This afforded Applicants sufficient time to request a new hearing date which would not conflict with the regularly scheduled medical treatment of their supporting wit-nesses.  However, the Applicants made no such request.

R. In light of the foregoing it is found that the Appli-cants have failed to present sufficiently reliable, trustworthy, and probative evidence to sustain the burden of proof imposed by Rule 3 of the Contract Carrier Rules.  Accordingly, the motion of Your Ride to dismiss the captioned application must be granted.

S. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. ORDER

T. The Commission Orders That:

1. Docket No. 99A-255BP, being an application of Terry T. and Robert R. Walker, doing business as Care Van is dismissed for failure to establish a prima facie case for authority to operate as a contract carrier by motor vehicle for hire.  Applicants are advised that they are entitled to reapply at any time they feel they are more prepared.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________
Administrative Law Judge
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____________________

Bruce N. Smith

Director
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