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in the matter of the application of u s west communications, inc. to reduce business local exchange and intralata long distance revenues upon receipt of the colorado high cost fund mechanism and in accordance with decision no. c99-222.

interim order of
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denying motion to reconsider

Mailed Date: September 9, 1999    

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. On August 27, 1999 U S WEST Communications, Inc. (“U S WEST”) filed its Motion To Compel MCI’s Responses to Data Requests.  On that same date it also filed a Motion to Compel AT&T’s Responses to Data Requests.  By these motions U S WEST sought an order compelling responses to certain discovery served by it on intervenors MCI WorldCom (“MCIW”) and AT&T Communications of the Mountain States (“AT&T”).  MCI and AT&T were ordered to file written responses no later than noon on September 2, 1999.  Timely responses were filed by both AT&T and MCIW.

B. Due to the rapidly approaching hearing date the Administrative Law Judge (“ALJ”) gave an oral ruling to the parties that the Motions were denied in their entirety.

C. On September 3, 1999 U S WEST filed its Motion To Renconsider Interim Decision Denying Motions To Compel Discovery.  AT&T and MCIW were ordered to respond no later than noon on September 8, 1999.  A timely joint response was filed by AT&T and MCIW.  For the reasons set forth below the Motion To Reconsider should be denied.

D. The discovery which is subject to the Motions to Compel is extensive.  The subject matter of the discovery which is primarily addressed in the Motion to Reconsider concerns special access availability and alternatives available to AT&T and MCIW.  The discovery seeks information as to the utilization  levels by AT&T and MCIW of special access from alternative providers.  U S WEST seeks this information to buttress its use of a composite price floor.  The composite price floor is a composite derived by U S WEST by combining switched access and special access rates when developing price floors for certain intraLATA toll calling plans.  As U S WEST states in its Motion to Reconsider:

The composite price floor was used on these three high volume calling plans to logically reflect the realities in the market today: many high volume intraLATA long distance customers are served by special access, not switched access... U S WEST’s discovery requests information regarding the amount of special access and switched access used by AT&T and MCIW...

E. The information sought by U S WEST is relevant only if U S WEST’s composite imputation methodology is permissible in this proceeding.  The ALJ has determined that the use of such composite price floor does not comply with the Commission’s rule concerning imputation, 4 CCR 723-30-2.18.  That rule provides as follows.

Imputation.  In the instance where Part 2 or fully regulated Part 3 services are bundled with other services or where Part 2 or fully regulated Part 3 services are used as inputs by a provider to provide either a final or intermediate service, imputation is the practice whereby the tariff price of the Part 2 or fully regulated Part 3 service must be included in the price floor for the service in question.

F. Imputation is required in the context of this docket by 4 CCR 723-30-5.2(a).

G. U S WEST has not sought a waiver or variance from the imputation rule.  Rather, it has suggested that its composite price floor calculation complies with the imputation rule.  However, a careful reading of the imputation rule shows that the U S WEST conclusion can only be reached through a strained and contrived reading of the rule.  U S WEST’s version of the rule would require the last phrase of the imputation rule to read “...imputation is the practice whereby a portion of the tariff price of the Part 2 or fully regulated Part 3 service must be included in the price floor.”  However, the highlighted phrase does not appear in the rule.  U S WEST argues in its Motion to Reconsider that the imputation rule does not mandate that U S WEST impute switched access for 100% of the minutes of use.  However, the ALJ disagrees.  Were U S WEST’s reading of the rule accepted, the rule would be meaningless.  A provider could impute only a portion of the tariff price, with no restrictions as to what that portion would be.

H. Other parties have expressed sympathy with U S WEST’s argument that the state of access has changed over the ten years it has been imputing.  Nonetheless the ALJ agrees with those parties who contend that this proceeding is not the appropriate one to consider changing the imputation methodology.  That change must come in a rulemaking, waiver, or variance proceeding.

I. Thus the discovery sought by U S WEST, which is primarily based on the need to obtain information on access alternatives for interexchange carriers, is not reasonably calculated to lead to the discovery of admissible evidence in this proceeding.  The Motion for Reconsideration is denied.

II. ORDER

A. It is Ordered That:

1. The Motion to Compel MCI’s Responses to Data Requests filed August 27, 1999 is denied.

2. The Motion to Compel AT&T’s Responses to Data Requests filed August 27, 1999 is denied.

3. The Motion to Reconsider Interim Decision Denying Motions to Compel is denied.

B. This Order is effective immediately.
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� “The price floor for emerging competitive services subject to relaxed regulatory treatment shall be determined as outlined in Rule 4.2(a).  The price floor shall also include imputation as defined in Rule 2.”
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